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Docket No. 20978 


BURNHAM ENERSEN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE 
Respondent. 


? 


APPEARANCES 


For Petitioner: 
HENRY D. COSTIGAN, ESQ., 


STANLEY MORRISON, ESQ, 
GORDON M. WEBER, ESQ. 


For Respondent: 
EARL C. CROUTER, ESQ. 


1948 


Commissioner of Internal Revenue vs. 


DOCKET ENTRIES 


Nov. 16—Petition received and filed. Taxpayer no- 


tified. Fee paid. 


Nov. 18—Copy of petition served on General Coun- 


sel. 


Nov. 16—Request for Circuit hearing in San 


Francisco, filed by taxpayer. 11/22/48. 
Granted. 


Dec. 21—Answer filed by General Counsel. 


Dec. 27—Copy of answer served on taxpayer. San 


1949 


Franciseo calendar. 


Sept. 9—Hearing set Nov. 7, 1949—San Francisco, 


California. 


Nov. 7—Hearimg had before Judge Harron on 


Dee. 


merits. Consolidated with Dkt. 20979 for 
hearing. (Submitted by stipulation of 
facts.) Stipulation of facts with Joint 
Exhibits 1-A thru 4-D attached thereto, 
filed. Briefs due 12/28/49. Replies 
1/26/50. 


7—Transcript of hearing 11/7/49 filed. 


Dec. 21—Brief filed by General Counsel. 


Dee. 22—Brief filed by taxpaper. Copy served. 
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1950 
Jan. 20—Reply brief filed by taxpayer. Copy 
served. 
Jan. 25—Reply brief filed by General Counsel. 


Jan. 26—Memorandum findings of facet and opinion 
rendered, Judge Harron. Decision will 
be entered that there are no deficiencies. 
Copy served. 

Jan. 27—Decision entered. Judge Harron. Div. 13. 


Apr. 21—Petition for review by U. 8. Court of Ap- 
peals, 9th Circuit, with assignments of 
error filed by General Counsel. 


May 5—Proof of service of petition for review 
filed. (Taxpayer.) 


May 5—Proof of service of petition for review 
filed. (Counsel for Taxpayer.) 


May 24—Motion for extension to July 20, 1950, to 
prepare and transmit the record filed by 
General Counsel. 


May 24—Order enlarging time to July 20, 1950, to 
prepare and transmit the record, entered. 


July 3—Statement of points filed by General 
Counsel with service acknowledged 
thereon. 


July 3—Statement re diminution of record filed 
by General Counsel with service acknowl- 
edged thereon. 
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Docket No. 20979 


NINA W. ENERSEN, : 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1948 
Nov. 16—Petition received and filed. Taxpayer no- 
tified. Fee paid. 


Nov. 18—Copy of petition served on General Coun- 
sel. 


Nov. 16—Request for Circuit hearing in San F'ran- 
cisco, filed by taxpayer. 11/22/48 Granted. 


Dec. 21—Answer filed by General Counsel. 


Dec. 27—Copy of answer served on taxpayer. San 
Francisco calendar. 


1949 
Sept. 9—Hearing set Nov. 7, 1949 in San Fran- 
cisco, California. 


Nov. 7—Hearing had before Judge Harron on 
merits. Consolidated with Dkt. 20978. 
(Submitted by Stipulation of Facts.) 
Stipwiation of facts filed at hearing with 
joint Exhibits 1-A thru 4-D attached 
thereto. Briefs due 12/28/49. Replies 
1/26/50. 

Dec. tT—Transcript of hearing 11/7/49 filed. 
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Dec. 21—Brief filed by General Counsel. 
Dee. 22—Brief filed by taxpayer. Copy served. 


1950 
Jan. 20—Reply brief filed by taxpayer. Copy 
served. 


Jan. 25—Reply brief filed by General Counsel. 


Jan. 26—Memorandum findings of fact and opin- 
ion rendered, Judge Harron. Decision 
will be entered that there are no defi- 
clencies. Copy served. 


Jan. 27—Decision entered. Judge Harron. Div. 13. 


Apr. 21—Petition for review by U. S. Court of 
Appeals, 9th Circuit, with assignments of 
error filed by General Counsel. 


May 5—Proof of service of petition for review on 
taxpayer filed. 


May 5—Proof of service of petition for review on 
counsel for taxpayer filed. 


May 24—Motion for extension to July 20, 1950, to 
prepare and transmit record filed by Gen- 
eral Counsel. 


May 24—Order enlarging time to July 20, 1950, to 
prepare and transmit record, entered. 


July 3—Statement of points filed by General 
Counsel with service acknowledged 
thereon. 
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July 3—Statement re diminution of record filed by 
General Counsel with service acknowl- 
edged thereon. 


[Title of Tax Court and Cause. ] 


Pa rrrOy 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency, San Francisco, IRA :90-D:WBH, dated 
October 26, 1948, and as a basis of his proceeding 
alleges as follows: 


1. The petitioner is an individual with residence 
at 2642 Baker Street, San Francisco, California. 
The returns for the period here involved were filed 
with the Collector for the First District of Califor- 
nia. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on October 26, 1948. 


3. The taxes in controversy are income taxes 
for the calendar years 1944 and 1945 and in the 
amounts of $237.38 for 1944 and $1,150 for 1945. 


4. he determination of the taxes set forth in 
said notice of deficiency is based upon the follow- 
ing error: 

In determining the tax lability of the petitioner 
for the years 1944 and 1945 the Commissioner 
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erroneously held that the petitioner could not use 
the tax computation method set forth in Section 
107(a) of the Internal Revenue Code with respect 
to his taxable share of certain compensation of a 
partnership of which he was a member, consisting 
of certain fees for personal services covering in 
each case a period of thirty-six calendar months or 
more, which fees were in each case received by said 
partnership in one taxable year to the extent of at 
least 80 per centum of the total fees for the said 
services; such holding was erroneously based on the 
ground that petitioner had not been a partner in 
said partnership for thirty-six calendar months or 
more prior to the dates of receipt of such fees, and 
upon the erroneous finding that petitioner did not 
have the right to participate in fees earned by the 
partnership prior to August 1, 1943. 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 


(a) The petitioner became a partner in the law 
partnership of McCutchen, Thomas, Matthew, 
Griffiths & Greene on August 1, 1943. 


(b) The petitioner and said partnership have 
both at all times followed the cash receipts and dis- 
bursements method of accounting in their tax re- 
turns and in any and all books of account kept by 
said partnership or by petitioner. Both petitioner 
and said partnership make their tax returns on a 
calendar year basis and have always done so. 


8 Comnusstoner of Internal Revenue vs. 


(c) For approximately ten years prior to 
August 1, 1948, the petitioner had been employed 
by said partnership as a lawyer. 


(d) During the period from January 1, 1940, to 
August 1, 1943, the petitioner received as his entire 
compensation in such employment a percentage of 
the profits of the said partnership. Prior to Janu- 
ary 1, 1940, petitioner was paid a salary by said 
partnership. 


(e) During the calendar years 1944 and 1945, 
the partnership received several amounts from 
clients for personal services performed over periods 
of several years. In each of these instances at least 
80 per centum of the total compensation for per- 
sonal services covering a period of thirty-six 
months or more (from the beginning to the comple- 
tion of such services) was received by the partner- 
ship in a single taxable year. 


(f) In so far as it is legal to do so, all fees 
received by any member of said partnership in any’ 
ealendar month are pooled in a single fund which 
is first used to pay all expenses of such month, and 
the balance is then or at the end of the year divided 
among all of the partners and all of those em- 
ployees who are employed on a profit sharing basis. 
Each such division is in accordance with the per- 
centage shares as agreed upon by the partners and 
in effect during the month in which the said fees 
are received. Partners and profit-sharing employees 
share in such division of all fees received while 
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they are entitled to a share in the partnership 
profits; conversely, when partners or employees 
cease to be such by death or retirement or other- 
wise, they do not share in fees received after the 
month in which the cessation occurs. 


(g) The fee division procedure outlined in para- 
graph (f) has been followed by the said partner- 
ship for many years and at all times herein men- 
tioned. 


(h) In accordance with said procedure described 
in paragraph (f) above each of the fees described 
in paragraph (e) above was divided among all 
partners and employees entitled to share in profits 
at the time of its receipt. 


(1) From such division of those certain fees 
described in paragraph (e) above the petitioner 
received $3,561.13 in 1944 and $10,791.68 in 19435. 


(j) Petitioner was married in 1935. Petitioner 
and his wife resided in California at all times 
herein mentioned, including all of 1944 and 1945. 
Said amounts received by petitioner as alleged in 
paragraph (1) above constituted community prop- 
erty. 


(k) Petitioner computed his income taxes for 
each of the years 1944 and 1945 by first allocating 
his partnership share of each of the fees described 
in paragraph (e), above (aggregating the amounts 
alleged in paragraph (2), above), received in such 
taxable year (1944 or 1945 as the case might be) 
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ratably over that part of the period during which 
the services for which it was received were per- 
formed which preceded the date of receipt of such 
fee. Petitioner next treated as his income his com- 
munity property half of each total amount so allo- 
cated to each of the years 1935 to 1945, inclusive, 
and all of each total amount so allocated to each of 
the years 1931 to 1934, inclusive, in each such case 
treating it as income for the year to which so allo- 
cated. (In view of the fact that all of said partner- 
ship share constituted community property, because 
received in 1944 or 1945, after petitioner’s mar- 
riage, it may be that petitioner should have treated 
as his income only one-half of each of the amounts 
so allocated to 1931-34; however, because of the 
small amounts involved, this would not change the 
ageregate taxes attributable to these years, 1931- 
34, for both petitioner and his wife.) Petitioner 
then determined the taxes attributable to such 
amounts when so treated as his income for such 
years 1931-45 and substituted the aggregate of the 
taxes so attributable thereto for the tax which 
would otherwise have been payable on account of 
receipt of the said fees during the taxable year of 
receipt (1944 or 1945, as the case might be). 

(1) In following the procedure outlined in para- 
graph (k) above, petitioner’s portion of the part 
of said partnership share allocated to each vear 
was as follows: 
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From Fees Ree’d From Fees Ree’d 


in 1944 in 1945 
re. a. $ 849.78 
i 141.98 1,508.42 
i 403.26 1,508.41 
408.25 699.16 
i 391.42 59.36 
4, .......,.... 346.45 76.62 
MOBO... a 94.20 82.50 
Mise) ............. we 78.91 
HO87 ....00...0... tk 78.91 
a — 78.91 
1 ee 78.91 
WB Se... ope Pisc. 157.83 
MGS .......2-.0 0. Mae 157.83 
a vie 157.83 
i i: 118.98 

$1,780.56 $5,691.76 


Wherefore, the petitioner prays that this court 
may hear the proceeding and determine that there 
are no deficiencies due from the petitioner for the 
years 1944 or 1945. 


/s/ HENRY D. COSTIGAN, 
/s/ STANLEY MORRISON, 


/s/ GORDON M. WEBER, 
Counsel for Petitioner. 
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State of California, 
City and County of San Francisco—ss. 


Burnham Enersen, being duly sworn, says that he 
is the petitioner above named; that he has read the 
foregoing petition or had the same read to him, and 
is familiar with the statements contained therein, 
and that the statements contained therein are true, 
except those stated to be on information and belief, 
and that those he believes to be true. 


/s/ BURNHAM ENERSEN. 
Subscribed and sworn to before me this 8th day 
of November, 1948. 


[Seal] /s/ EVA L. NELSON, 
Notary Public in and for the City and County of 
san Irancisco, State of California. 
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EXHIBIT A 
Form 1230 (Rev. Sept. 1945) SN-IT-1 


Treasury Department 
Internal Revenue Service 


74 New Montgomery Street 
San Francisco 5, California 


Oct. 26, 1948. 
Office of 
Internal Revenue Agent in Charge 


San Francisco Division 
IRA :90-D:W BH 


Myr. Burnham Enersen 
2642 Baker Street 
San Francisco, California 


Dear Mr. Enersen: 


You are advised that the determination of your 
income tax hability for the taxable year(s) ended 
December 31, 1944, and December 31, 1945, discloses 
a deficiency of $1,387.38 as shown in the statement 
attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice 1s hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the defi- 
ciency or deficiencies. 
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Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California—for the attention of Con- 
ference Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency or de- 
ficiencies, and will prevent the accumulation of in- 
terest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is 
made, whichever is earlier. 


Very truly yours, 


GEO. J. SCHOENEMAN, 
Commissioner. 


By /s/ F. M. HARLESS, 
Internal Revenue Agent in 


Charge . 
Enclosures: 
Statement 
Form 1276 
Form 870 
Statement 


San E'rancisco 
IRA :90-D:WBH 


Mr. Burnham Enersen 
2642 Baker Street 
San Francisco, California 


Tax Liability for the Taxable Years Ended De- 
cember 31, 1944, and December 31, 1945. 
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Year Deficiency 
WOE 4Minecome’ Tax’. ...... 0c ee. €r 237.33 
on CLIO STS, ar a 1,150.00 

MEO Ca gol. . cules SMW oes. ee... $1,387.38 


In making this determination of your income tax 
liability, careful consideration has been given to 
your protest filed May 14, 1948, and to the state- 
ments made at the conferences held on June 11, 
1948, and August 4, 1948. 


A copy of this letter and statement has been 
mailed to your representatives, Messrs. Henry D. 
Costigan, Stanley Morrison and Gordon M. Weber, 
351 California Street, San Francisco, California, 
in accordance with the authority contained in the 
power of attorney executed by you and on file in 
this office. 


Adjustments to Net Income 
Year: 1944 


Net income as disclosed by return ...... $5,739.21 
No change is made in the net income reported 
on the return. 
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Explanation of Adjustments 


(a) It is noted that distributive income from the law partnership, 
McCutcheon, Thomas, Matthew, Griffiths and Greene, San Francisco, 
California, was reported on your return as follows: 


Amount allocated to 


to prior years Total dis- 
under section 107 (a) tributive 
Internal Revenue Code Balance share 
Distriputive income ...::............. $3,277.17 $9,020.49 $12,297.66 
Your 14 community share ........ $1,638.58 $4,510.25 $ 6,148.83 


In computing your tax lability for the taxable year 1944 you de- 
ducted $237.38 representing reduction in tax due to application of sec- 
tion 107 (a) of the Internal Revenue Code, as shown below: 

Tax on entire income at 1944 rates 


merlin i6S8158 fees) _.2.-...........- cee. sesso see ececeee $1,189.37 
meted! STORe WICOME ..........---...-------..2--2---2--csaneso $6,239.21 
Less: Fees allocated to prior years ..................--006 1,638.58 
Revised adjusted gross INCOME ..............eeeeeeeeeeeeceeee $4,600.63 
Mex On $:000.63 (per Tax Table) ..............-0---0-.-.--s00---0sc0s- 766.00 
Portion of 1944 tax attributable to income 
NC MCCMLO PTIOL VGATS -.........-....----cecccscecseeesoncceesecaessses eee $ 423.37 
Tax on income allocated to prior years: 
Year Income Tax 
_——_ $ 403.26 $ 97.99 
iS 403.25 Zion 
1 391.42 49.32 
WO... 346.45 Te 2 
te 94.20 Doo 
$1638.58 $185.99 Soe 
Reduction in tax by application of section 107 (a) -.....0........2..... $ 237.38 


During the taxable year the partnership received fees of $96,158.33 
for services rendered over a period of 86 calendar months or more, the 
amount in each instance representing more than 80% of the total com- 
pensation for the services rendered. You reported the amount of 
$3,561.13 as your distributive share of which $3,277.17 was attributed 
to services in prior years and $283.96 was applied to services in the tax- 
able year 1944. 


It is disclosed that from the year 1933 you were employed by the 
partnership on a straight salary basis and from January 1, 1940, you 
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Explanation of Adjustments—(Continued) 


received a small percentage of the profits in addition to your salary; 
and on August 1, 1943, you were admitted as a partner participating in 
the profits and losses according to vour pro rata share. 


It is held that prior to August 1, 1948, you were an employee of the 
partnership and did not have the right to participate in fees earned by 
the partnership prior to that date. Since the period of your membership 
in the partnership is less than 36 calendar months, it is held that you 
do not qualify for relief under the provisions of section 107(a) of the 
Internal Revenue Code with respect to the fees earned since August 1, 
1943. The reduction of $237.38 in tax is, therefore, disallowed. 


Computation of Tax 


Year: 1944 
2G NOC Ree ee ae $5,739.21 
MSs SUV AIWOX CTINPOIOM ..._......-.-.2....ecceeeeeseescccenecnens 1,000.00 
SUITE GL ots G0) 1 $4,739.21 
UHC CLG 7) $1,032.19 
2 SE 10D) Ct ee nner erase onan $5,739.21 
Less: Normal tax exemption .................::.:ceesecnseneeee 500.00 
ogee 001 2) 70 (0) 00 ee $9)299:21 
CHT S875 (O18. 908 4) ec 157.18 
I ue Fg 22s ss = 2 PN, 20. ---.---. $1,189.37 
(a) Less: Reduction under section 107 (a) of 
the Internal evenWerCWde ...............cceceecsece ceene 0.00 
Mereret comme Cae MIGNON <n... cane accent eee sone neecneaeenee $1,189.37 


Income tax disclosed by return, page 1 - line 6 
(Original, Account No. 7714308 First California District)... 951.99 


(EOE SHES O02) 1 G 237.88 
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Adjustments to Net Income 
Year: 1945 


Net ineome as disclosed by return --2e.-.-.......-...------2-0-----2-- $14,699.40 
No change is made in the net income reported on the return. 


Explanation of Adjustments 
(a) Your distributive share of income from the partnership Mc- 
Cutcheon, Thomas, Matthew, Griffiths and Greene, San Francisco, Cali- 
fornia, was reported on your return as follows: 
Amount allocated 


to prior years Total dis- 
under section 107 (a) tributive 
Internal Revenue Code Balance share 
Distributive income .................. $9, 09212 $21,398.00 $30,490.12 
Wife’s 14 community share 
(@mace HOGG) 2... $4,250.14 $10,994.92 $15,245.06 
Cote Si) $4,841.98 $10,403.08 $15,245.06 


In computing your tax lability for the taxable year 1945 you de- 
ducted $1,150.00 representing reduction in tax due to the application 
of section 107(a) of the Internal Revenue Code, as shown below: 


Tax on entire income at 1945 rates 


reining tees On $4,841.98) oo... .eccenceeceeceseseneeee eee $4,556.72 
oo INN rE $14,699.40 
Less: Fees allocated to prior years .............-..00.22-- 4,841.98 
eg ONG S100) (0) $ 9,857.42 


fae Of 90,501 .42—1945 rates ...............---.0.c..ccsceoccasenscecedecercecsenees 2,082.24 


Portion of 1945 tax attributable to income 
RRTEMNOGUTL.O FOUUOR YVCRNS ccccc...... cde. a cceccansceeewetecceeencesconseceress sel $2,024.48 
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Explanation of Adjustments— (Continued) 


(TALE ORES) 116 [ec r $2,024.48 
Tax on income allocated to prior years: 
Year Ineome Tax 
LC 1 ee, $1,508.42 $385.62 
ORS . ....-0-----00-- 1,508.41 403.80 
Oe 699.16 Ora 
i ee 59.36 7.48 
1.8) ae 76.62 621 
115) eee 82.50 2.97 
i 78.91 2.84 
MVS ica 2. ee ceees 78.91 2.84 
OBIS ....-2-.--..0:- 78.91 2.84 
3 78.92 2.84 
Ce 157.83 5.68 
NG SOn.........-.-.- 157.638 Gol 
MIG. ....--c---aca00 157.83 631 
sos eee NSF 1.33 
$4,841.98 $874.48 &74.48 
Reduction in tax by application of section 107 (a) ......0.0000.... $1,150.00 


During the taxable year 1945 the partnership received fees of $178,- 
375.00 for services rendered over a period of 36 calendar months or 
more, the amount in each instance representing more than 80% of the 
total compensation for the services rendered. Your distributive share 
of the fees was $10,791.68 of which $1,699.56 was attributed to services 
for the taxable year 1944, and $9,092.12 was allocated to services in 
prior years. 

For the reasons stated in item (a) for the taxable year 1944, it is held 
that you do not qualify for relief under the provisions of section 107 (a) 
of the Internal Revenue Code. The reduction of $1,150.00 in tax is, 
therefore, disallowed. 
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Computation of Tax 
Year: 1945 


INET EO as, 2 sone occescanacevewscenesvevessteeeud $14,699.40 
ede, SUT takvexenip tlome ._..........--.---ssweesn--cee-—22 1,000.00 
omit wee: Tet TMCOMUC ......--.-..--ceee-.. savi-----.0.s-ceneauteccess 135009140 
EO gris OT) Gln a)... ...--.---.--aceee--.---ccee acacia ao cece eee $4,130.74 
[Mo ho S06 ale eee $14,699.40 
oe: Normal tax exemption .._......-......-..--..---.30% 200.00 
Porsmiall iaminiet INCOME .............sc2:00----cccsdeee-eee-eceseees $14,199.40 
erm) tae 97.01 $14,199.40 .............-.---2--sececc-sceseeeees 425.98 
NN AE Coo 2 == <= cJada.Sevens-asseenenascueeanneesa-ene eaten $4,556.72 
(a) Less: Reduction under section 107 (a) of 
tie lvemnal Revenue Code .......---..-c2 eee 0.00 
re meaner vane LAITY ............-..--.-... sneer ae $4,556.72 


Income tax disclosed by return, page 1 - line 6 
(Original, Account No. 3019467 First California District).. 3,406.72 


PRO CAINE WAG .............-.-ceo0ssecsseeeos--oee0cnceuseaceeneeee $1,150.00 


Received and Filed T.C.U.S. November 16, 1948. 
Served November 18, 1948. 
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[Title of Tax Court and Cause. ] 
Docket No. 20978 


ANSWER 

Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of In- 
ternal Revenue, and for answer to the petition filed 
by the above-named petitioner, admits and denies 
as follows: 

1, 2, 3. Admits the allegations contained in para- 
graphs 1, 2, and 3 of the petition. 

4, Denies that the determination of tax set forth 
in the notice of deficiency is based upon error as 
alleged in paragraph 4 of the petition. 

d(a) Admits the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b) For lack of knowledge or information suffi- 
cient to form a belief, denies the allegations con- 
tained in subparagraph (b) of paragraph 5 of the 
petition. 

(c) Admits the allegations contained in _ sub- 
paragraph (c) of paragraph 5 of the petition. 

(d) Admits that prior to January 1, 1940, the 
petitioner was paid a salary by the partnership; 
denies the remaining allegations contained in sub- 
paragraph (d) of paragraph 5 of the petition. 

(e) Admits the allegations contained in sub- 
paragraph (e) of paragraph 5 of the petition. 

(ey, ©), Ch) Por lack of knowledge or infor- 
mation sufficient to form a belief, denies the allega- 
tions contained in subparagraphs (f), (g) and (h) 
of paragraph 5 of the petition. 
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(i) Denies the allegations contained in sub- 
paragraph (1) of paragraph 5 of the petition. 

(j) Admits that the petitioner and his wife re- 
sided in California during 1944 and 1945; denies 
the remaining allegations contained in subpara- 
graph (j) of paragraph 5 of the petition. 

(k) Admits the allegations contained in _ sub- 
paragraph (k) of paragraph 5 of the petition, ex- 
cept that respondent denies the parenthetical mat- 
ter set forth in this subparagraph commencing at 
the last line of page 5 of the petition and ending at 
line 8 of page 6 thereof. 

(1) Denies the allegations contained in sub- 
paragraph (1) of paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s 
appeal denied. 


/8s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 

B. H. NEBLETT, 

Division Counsel. 
T. M. MATHER, 
W.J. McFARLAND, 

Special Attorneys, Bureau of 

Internal Revenue. 


Received and Filed T.C.U.S. December 21, 1948. 
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The Tax Court of the United States 
Dockets No. 20978 and No. 20979 


BURNHAM ENERSEN, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
NINA W. ENERSEN, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties to the above-entitled causes that 
the facts hereinafter set forth shall be taken to be 
true and received in evidence in the trial of such 
cause, subject to the right of either party to intro- 
duce other and further evidence not inconsistent 
with the following facts: 


(1) Both of the above-entitled causes involve 
the same years and identical facts and may be con- 
solidated for purposes of hearing and of opinion. 
Burnham Enersen, hereinafter referred to as ‘‘ peti- 
tioner,’’ is the husband of Nina W. Enersen, here- 


6¢ 


inafter referred to as ‘‘petitioner’s wife.’’ 


(2) Petitioner and petitioner’s wife are both 
individuals with residence at 2642 Baker Street, 
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San Francisco, California. The Federal income tax 
returns of petitioner and petitioner’s wife for the 
calendar years 1944 and 1945 were filed with the 
Collector of Internal Revenue for the First District 
of California. 


(3) The notices of deficiency, copies of which 
are attached to each of the petitions herein as Ex- 
hibit A, were mailed to the petitioner and petition- 
er’s wife on October 26, 1948. 


(4) The taxes in controversy herein are income 
taxes for the years 1944 and 1945 and are in the 
amounts of $237.38 for 1944 and $1,150.00 for 1945 
in the case of petitioner, and in the amounts of 
$957.38 for 1944 and $983.37 for 1945 in the case of 
petitioner’s wife. 


(5) For approximately thirteen years prior to 
August 1, 1943, the petitioner had been employed 
by the law partnership of McCutchen, Thomas, 
Matthew, Griffiths & Greene, as a lawyer. 


(6) Prior to January J, 1940, the petitioner was 
paid a monthly salary plus an annual Christmas 
bonus amounting to a part of a month’s salary by 
said partnership. 


(7) From January 1, 1940, to August 1, 1943, 
the amount of petitioner’s compensation from said 
partnership was fixed in accordance with certain 
agreements, each covering a calendar year or por- 
tion thereof. Copies of such agreements are at- 
tached hereto as Exhibits 1-A, 2-B, 3-C and 4-D. 
During each such calendar year (or fraction 
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thereof) the percentage of net profits fixed by the 
applicable agreement exceeded the minimum salary 
guaranteed by such agreement so that petitioner 
received as his entire compensation for the calendar 
year 1940 the percentage of the profits of said part- 
nership specified in Exhibit 1-A, for the calendar 
year 1941 the percentage of the profits specified in 
Exhibit 2-6, for the calendar year 1942 the per- 
centage of the profits specified in Exhibit 3-C, and 
for the fractional calendar year from January 1, 
to August 1, 1943, the percentage of profits specified 
in Exhibit 4-D. The guaranteed amount specified 
in each such agreement was paid monthly and the 
balance of petitioner’s compensation for each year 
was paid at the end of the year. 


(8) The petitioner became a partner in said 
partnership on August 1, 1948, and since that date 
has at all times here material been a partner in said 
firm. 


(9) From and after August 1, 1948, petitioner 
AS a partner in said partnership has at all times 
here material received a specified percentage of the 
net profits of said partnership, which increased 
from 3.25% on August 1, 1948, to 5.4571% on De- 
eember 31, 1945, such amounts being paid in part 
monthly and the balance at the end of the year. 


(10) Petitioner and petitioner’s wife and said 
partnership have at all times here material followed 
the cash receipts and disbursements method of ac- 
counting in their tax returns and in any and all 
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books of account kept by petitioner or by petition- 
er’s wife or by said partnership. Petitioner, peti- 
tioner’s wife and said partnership have at all times 
here material made their tax returns on a calendar 
year basis. 


(11) During the calendar years 1944 and 1945, 
said partnership received several amounts from 
clients for personal services on separate legal mat- 
ters, such services being performed in each case 
over periods of several years. In seven cases in 
1944 and ten cases in 1945 at least 80 per cent of 
the total compensation for personal services cover- 
ing a period of thirty-six months or more (from the 
beginning to the completion of such services) was 
received by the partnership in a single taxable year. 
In the case of the largest such amount received in 
1945, petitioner himself during the period from 
September, 1948, to December, 1945, was one of the 
attorneys performing the services for which such 
amount was paid as compensation; and in the case 
of one of the largest such amounts received 1n 1944, 
petitioner during the period from January, 1940, to 
January, 1944, was one of the attorneys perform- 
ing the services for which such amount was paid 
as compensation. 


(12) In so far as it has been legal to do so 
(1.e., with the exception of certain executors’ fees 
forbidden by law to be shared with attorneys who 
are not executors and other compensations which 
could not be shared for similar reasons, none of 
which fees are involved in this case) all fees and 
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payments of compensation by other parties received 
by any member of said partnership in any calendar 
month have been pooled in a single fund which has 
been first used to pay all expenses of such month, 
and the balance then or at the end of the year was 
divided among all of the partners and all of those 
employees who were employed on a profit-sharing 
or percentage-of-profits basis. Each such division 
has been in accordance with the percentage shares 
agreed upon by the partners and in effect during 
the month in which the said fees have been received. 
Each partner and profit-sharing employee has 
shared in such division of all net fees and profits 
received during any period in which he has been 
entitled to a share in the partnership profits ac- 
cording to such agreement of the partners; con- 
versely, when a partner or employee has ceased to 
be such by death or retirement or otherwise, he 
has not shared in any fee or fees received after the 
month in which the cessation has occurred. 


(13) The procedure for division of fees and 
profits outlined in paragraph (12) has been fol- 
lowed by said partnership for many years and at 
all times herein mentioned. 


(14) Pursuant to said procedure described in 
paragraph (12) above, each of the fees described 
in paragraph (11) above was divided according to 
their respective percentages at the time of its re- 
eelpt among all partners and employees then en- 
titled to share in profits. 


(15) From such division of those certain fees 


28 Commissioner of Internal Revenue vs. 


described in paragraph (11) above (.e., only those 
fees for personal services performed over periods 
of thirty-six months or more which were received 
to the extent of 80 per cent or more in a single 
taxable year) the petitioner received $3,561.13 in 
1944 and $10,791.68 in 1945. 


(16) Petitioner and petitioner’s wife were mar- 
ried in 1935. Petitioner and his wife resided to- 
gether in California at all times thereafter which 
are here material, including all of 1944 and 1945. 
Said amounts received by petitioner as stated in 
paragraph (15) above constituted community prop- 
erty acquired subsequent to 1927. 


(7)(a) In his returns for 1944 and 1945 the 
petitioner computed his income taxes attributable 
to the fees described in paragraph (11) above by 
first taking his partnership share of each of such 
fees received in such taxable year (1944 or 1940, as 
the case might be), aggregating in each case the 
amount for such year alleged in paragraph (15) 
above, and by then allocating each such share of 
each such fee ratably over that part of the period 
of performance by said partnership of the services 
for which such fee was received which preceded 
the date of receipt of such fee. Petitioner next 
treated as his income his community property half 
of each total amount so allocated to each of the 
years 1935 to 1945, inclusive, and all of each total 
amount so allocated to each of the years 1931 to 
1934, inclusive, in each such ease treating it as in- 
come for the year to which so allocated. Petition- 
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er’s wife treated as her income her community 
property half of each total amount so allocated to 
each of the years 1935 to 1945, inclusive, in each 
such case treating it as income for the year to which 
so allocated. 


(b) Under the procedure followed by petitioner 
in said returns, as outlined in subparagraph (a) 
above, the portions of said partnership fees re- 
ceived in 1944 or 1945 (as the case might be) which 
were allocated by petitioner to the different taxable 
years were as set forth in the following table: 


From Fees Rec’d From Fees Ree’d 


in 1944 in 1945 
1S) a $ 849.78 
hg 141.98 1,508.42 
4 403.26 1,508.41 
li) 403.25 699.16 
Le 391.42 09.36 
Ss) 346.45 76.62 
ee ee 94,20 82.90 
Meee eC. 78.91 
re... ee | eee 78.91 
a 78.91 
a 78.92 
a lay es: 
1 I 15863 
(al a i 157.83 
RUMMPM  cee  eee. DBT 


$1,780.56 $5,691.76 
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The portions of said partnership fees received in 
1944 or 1945 (as the case might be) which were 
allocated by petitioner’s wife to the different tax- 
able years were as set forth in the following table: 


From Fees Rec’d From Fees Rec’d 


in 1944 in 1945 
Ree... ie ener, % 849.78 
a 141.98 1,508.42 
a 403.26 1,508.41 
(68d... 403.25 699.16 
WOM we ce... ee. 391.42 59.36 
oT ae 346.45 76.62 
) ae 94.20 82.50 
WCB... . eee eee 78.91 
ee 78.92 
rr 78.92 
1 78.92 

$1,780.56 $5,099.92 


(c) Petitioner in said returns then determined 
the taxes which would have been attributable to 
the respective amounts in each column of the table 
in subparagraph (b) above, if such amounts had 
been received by him as income in the respective 
years to which allocated in such column of such 
table in subparagraph (b) above, and substituted 
the aggregate of the taxes so attributable to the 
amounts in each such column for the tax which 
would otherwise have been payable on account of 
receipt of the total of such amounts during the 
taxable year of receipt (1944 or 1945, as the case 
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might be). Petitioner’s Federal income tax returns 
for 1944 and 1945 referred to in paragraph (2) 
above, computed his taxes for said years on the 
basis of making such substitution. The same proce- 
dure was followed by petitioner’s wife in her 
returns. 


Dated: November 7, 1949. 
/s/ HENRY 8. COSTIGAN, 


/s/ GORDON M. WEBER, 
Counsel for Petitioner. 


/s/ CHARLES OLIPHANT, ECC 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Respondent. 


Filed T.C.U.S. November 7, 1949. 


The Tax Court of the United States 
Docket No. 20978 and Docket No. 20979 


BURNHAM ENERSEN, NINA W. ENERSEN, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Monday, November 7, 1949 


Met, pursuant to notice, at 2:20 o’clock p.m. 
Before: Hon. Marion J. Harron, 
Judge. 
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Appearances: 
HENRY D. COSTIGAN, and 


GORDON WEBER, 
Appearing on behalf of the Petitioners. 


EARL C. CROUTER, 
(Hon. Charles Oliphant, Chief Counsel, 
Bureau of Internal Revenue), 
Appearing for the Respondent. 


PROCEEDINGS 


The Clerk: I will call Docket No. 20978 and 
20979, Burnham Enersen and Nina W. Enersen. 
Please state your appearances, gentlemen. 

Mr. Costigan: Henry D. Costigan and Gordon 
Weber, appearing for Petitioners in both eases. 

Mr. Crouter: And Earl C. Crouter for the Re- 
spondent in each ease. 

Mr. Costigan: If the Court please, the stipula- 
tion of facts which we will expect to file and can file 
now provides in Paragraph 1 that both of these 
cases involve the same years and identical facts 
and may be consolidated for purposes of hearing and 
of opinion. We should like to move now that that 
be done. 


The Court: The motion is granted. 


OPENING STATEMENT ON BEHALF 
OF PETITIONERS 
By Mr. Costigan: 
The wife’s case, Mrs. Enersen’s, is simply the 
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same as that of the Petitioner, because of the com- 
munity property law, as in the Nielson cases this 
morning, your Honor. The facts are somewhat 
different from that case but primarily there is the 
same question of law involved; namely, the applica- 
tion of Section 107 to a partner’s share of partner- 
ship earnings received after he became a partner but 
earned in part by services before he became a patt- 
ner. The facts have some important differences, I 
think, and I would like to briefly mention what 
thev are. 

With respect to the Petitioner’s—and I refer to 
the husband when I refer to Petitioner’s—status, in 
this case he was employed by the partnership in- 
volved beginning in 19380. For a period of 10 years 
he was simply on a salary as an employee. Begin- 
ning January Ist, 1940, he was still an employee but 
he was compensated by a percentage of profits with 
a guaranteed minimum monthly account or salary, 
which he was to get in any event, but in every year 
following his percentage exceeded the minimum 
amount so that, in effect, his entire compensation 
was a percentage of profits. 

Then on August 1, 1943, he was made a partner 
With an increased percentage in the profits. ‘The 
fees involved and the tax years involved are 1944 
and 1945 and there was, I think, seven fees re- 
ceived in the first of those years and ten in the 
second, or I may have that reversed but it is one 
way or the other. Each of those fees represented 
compensation for services performed by the partner- 
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ship over a period of more than 36 months, as re- 
quired by Section 107, and in each case more than 
80 per cent, or 80 per cent or more, was received in 
the one year 1944 or 1945, as the case might be. Mr. 
Enersen’s share of those fees in that classification in 
1944 was $3,561.13. That is stipulated, and in 1949 
it was $10,791.68. 

As your Honor can see, the services, the 36 
months’ period preceding receipt of each fee, did 
extend back beyond his entry into the partnership. 
However, it did not extend back beyond the period 
when he was first compensated with a share of 
profits, because that began in 1940, which was more 
than three years prior to the first taxable year here 
involved. Of course, in some cases the services were 
performed even in years prior to that. 

It is our position that Section 107 applies directly 
to any cases where the partnership itself performed 
Services over 36 months or more and received 80 
per cent in a single year, but if that situation exists, 
then by its very terms, and I quote from the section, 
“The tax attributable to any part thereof which is 
included in the gross income of any individual’’ 
shall not be greater than it would have been, in 
effect, if it had been allocated back over the period 
of services. 

As a result of this, both Mr. Enersen as to his 
community half and Mrs. Enersen as to hers allo- 
cated the fees back over the years involved. In the 
case of the 1944 fees they went back to 1939. In the 
case of the 1945 fees they went back to 1931. All 
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the facts on the subject are, we believe, covered by 
the stipulation. 

I should therefore like to offer that for the record 
and call the Court’s attention to the fact that there 
are four exhibits attached and incorporated by refer- 
ence. They are joint exhibits so we have called them 
Exhibits 1-A, 2-B, 3-C, and 4-D. 

The Court: The stipulation is received and made 
a part of the record and the exhibits attached to the 
stipulation are admitted in evidence. 


(Whereupon the documents were marked for 
identification as Joint Exhibits 1-A, 2-B, 3-C, 
and 4-D and were received in evidence. ) 


JOINT EXHIBIT 1-A 
Memorandum by Participant—1940 


In order to link them still more closely with the 
business of the firm, and to give them a direct finan- 
cial interest in its welfare, recognition is accorded 
to certain members of our staff of attorneys, in 
addition to Monthly Guaranties, in certain Partici- 
pating Percentages, contingent, in each case, on 
their remaining members of the staff throughout 
the calendar year. The Monthly Guaranties are to 
be paid in lieu of salaries. The Participating Per- 
centages will not be computed or paid until after 
the close of the calendar year. The total paid dur- 
ing the year by way of Monthly Guaranty is to be 
credited on the Participating Percentage, and settle- 
ment will be made for the balance. 

The Participating Percentages are to be com- 
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puted on the year’s ‘‘Net Fees Before Participa- 
tion.’’ In arriving at that figure all expenses for the 
year are to be deducted except Monthly Guaranties 
paid participants and except salaries paid to part- 
ners. 

In order to safeguard the provision thus made for 
participants, it must be stipulated that the partici- 
pating privilege does not constitute participants’ 
partners, or amount to a contract of employment on 
an annual or other basis or restrict the partners’ 
freedom of action in terminating any employment at 
any time; that it gives the participants no voice in 
firm decisions or right of access to books or right to 
receive detailed statements, and in any question of 
amounts or of computations the decisions of Price, 
Waterhouse & Co., or other certified accountants 
employed by the firm is to be final. Percentages are 
based on present conditions and it 1s contemplated 
that percentages may be changed at any time on 
notice to the participants affected and that other 
persons may be admitted to participation at any 
time as the partners may consider appropriate. 

This memorandum is to receive the approval of 
the participant mentioned below and will be handed 
the Accounting Department for its guidance. The 
percentages paid participants are paid them by way 
of compensation only and not as parties to a joint 
business venture. ‘The Accounting Department shall 
treat them accordingly for income tax and all other 
purposes. ‘The participants should return the 
amounts received in their income tax returns as 
‘‘Salaries, wages, etc.’’ and not as ‘‘Income from a 
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partnership.’’ ‘The amount is to be allocated to the 
year in respect of which paid, even though not ac- 
tually paid until the following year after the books 
for the year in question shall have been closed. 

Mr. Burnham Enersen, having been selected as a 
participant, his Monthly Guaranty is fixed at $400.00 
beginning January 1, 1940, and his Participating 
Percentage is fixed at 1.5 per cent, beginning with 
the calendar year 1940. This memorandum shall op- 
erate to supersede and cancel any prior memoran- 
dum, such supersession and cancellation to be effec- 
tive as at the date hereof, subject to rights under 
any such prior memorandum heretofore accrued in 
respect to the year 1939. 


Approved as of January 1, 1940. 
/s/ BURNHAM ENERSEN. 
Admitted November 7, 1949. 


JOINT EXHIBIT 2-B 
Memorandum by Participant—1941 


In order to link them still more closely with the 
business of the firm, and to give them a direct finan- 
cial interest in its welfare, recognition is accorded to 
certain members of our staff of attorneys, in addi- 
tion to Monthly Guaranties, in certain Participating 
Percentages, contingent, in each case, on their re- 
maining members of the staff throughout the calen- 
dar year. The Monthly Guaranties are to be paid 
in lieu of salaries. The Participating Percentages 
will not be computed or paid until after the close of 
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the calendar year. The total paid during the year 
by way of Monthly Guaranty is to be credited on 
the Participating Percentage, and settlement will be 
made for the balance. 

The Participating Percentages are to be com- 
puted on the year’s ‘‘Net Fees Before Participa- 
tion.’’ In arriving at that figure all expenses for 
the year are to be deducted except Monthly Guaran- 
ties paid participants and except salaries paid to 
partners. 

In order to safeguard the provision thus made 
for participants, it must be stipulated that the par- 
ticipating privilege does not constitute participants’ 
partners, or amount to a contract of employment on 
an annual or other basis or restrict the partners’ 
freedom of action in terminating any employment 
at any time; that it gives the participants no voice 
in firm decisions or right of access to books or right 
to receive detailed statements, and in any question 
of amounts or of computations the decision of Price, 
Waterhouse & Co., or other certified accountants 
employed by the firm is to be final. Percentages 
are based on present conditions and it is contem- 
plated that percentages may be changed at any time 
on notice to the participants affected and that other 
persons may be admitted to participation at any 
time as the partners may consider appropriate. 

This memorandum is to receive the approval of 
the participant mentioned below and will be handed 
the Accounting Department for its guidance. The 
percentages paid participants are paid them by way 
of compensation only and not as parties to a joint 
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business venture. The Accounting Department shall 
treat them accordingly for income tax and all other 
purposes. The participants should return the 
amounts received in their income tax returns as 
‘‘Salaries, wages, ete.’’ and not as ‘‘Income from a 
partnership.’’ The amount is to be allocated to 
the year in respect of which paid, even though not 
actually paid until the following year after the 
books for the year in question shall have been closed. 

Mr. Enersen, having been selected as a partici- 
pant, his Monthly Guaranty is fixed at $400 be- 
ginning January 1, 1941, and his Participating Per- 
centage is fixed at 1.75 per cent, beginning with the 
calendar year 1941. This memorandum shall op- 
erate to supersede and cancel any prior memoran- 
dum, such supersession and cancellation to be ef- 
fective as at the date hereof, subject to rights under 
any such prior memorandum heretofore accrued in 
respect to the year 1940. 


Approved as of January 1, 1941. 
/s/ BURNHAM ENERSEN. 
Admitted November 7, 1949. 
JOINT EXHIBIT 3-C 
Memorandum by Participant—1942 


In order to link them still more closely with the 
business of the firm, and to give them a direct 
financial interest in its welfare, recognition is ac- 
corded to certain members of our staff of attorneys, 
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in addition to Monthly Guaranties, in certain Par- 
ticipating Percentages, contingent, in each case, on 
their remaining members of the staff throughout 
the calendar year. The Monthly Guaranties are to 
be paid in lieu of salaries. The Participating Per- 
centages will not be computed or paid until after 
the close of the calendar year. ‘The total paid dur- 
ing the year by way of Monthly Guaranty is to be 
credited on the Participating Percentage, and set- 
tlement will be made for the balance. 

Participating Percentages are to be computed 
on the year’s ‘‘Net Fees Before Participation.’’ In 
arriving at that figure there shall be deducted all 
expenses for the year, including depreciation as 
regularly charged and including the amount, if any, 
by which the Monthly Guaranty paid any Partici- 
pant or Participants shall exceed the amount paid 
or payable to such Participant or Participants as 
Participating Pereentage. However, salaries, if 
any, paid to partners shall not be deducted. 

In order to safeguard the provision thus made for 
participants, it must be stipulated that the partici- 
pating privilege does not constitute participants’ 
partners, or amount to a contract of employment on 
an annual or other basis or restrict the partners’ 
freedom of action in terminating any employment 
at any time; that it gives the participants no voice 
in firm decisions or right ,of access to books or 
right to receive detailed statements, and in any 
question of amounts or of computations the deci- 
sion of Price, Waterhouse & Co., or other certified 
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accountants employed by the firm is to be final. 
Percentages are based on present conditions and it 
is contemplated that percentages may be changed 
at any time on notice to the participants affected 
and that other persons may be admitted to partici- 
pation at any time as the partners may consider 
appropriate. 

This memorandum is to receive the approval of 
the participant mentioned below and will be handed 
the Accounting Department for its guidance. The 
percentages paid participants are paid them by way 
of compensation only and not as parties to a joint 
business venture. The Accounting Department shall 
treat them accordingly for income tax and all other 
purposes. The participants should return the 
amounts received in their income tax returns as 
‘‘Salaries, wages, etc.’’ and not as ‘‘ Income From a 
Partnership.’’ The amount is to be allocated to the 
vear in respect of which paid, even though not 
actually paid until the following year after the 
books for the year in question shall have been 
closed. | 

Mr. Burnham Enersen, having been selected as a 
participant, his Monthly Guaranty is fixed at $400.00 
beginning January 1, 1942, and his Participating 
Percentage is fixed at 2.25 per cent, beginning with 
the calendar year 1942. This memorandum shall op- 
erate to supersede and cancel any prior memoran- 
dum, such supersession and cancellation to be ef- 
fective as at the date hereof, subject to mehts under 
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any such prior memorandum heretofore accrued in 
respect to the year 1941. 


Approved as of January 1, 1942. 
/s/ BURNHAM ENERSEN. 
Admitted November 7, 1949. 


JOINT EXHIBIT 4-D 
Memorandum by Participant—1943 


In order to link them still more closely with the 
business of the firm, and to give them a direct finan- 
cial interest in its welfare, recognition is accorded 
to certain members of our staff of attorneys, in addi- 
tion to Monthly Guaranties, in certain Participating 
Percentages, contingent, in each case, on their re- 
maining members of the staff throughout the calen- 
dar year. The Monthly Guaranties are to be paid 
in lieu of salaries. The Participating Percentages 
will not be computed or paid until after the close 
of the calendar year. The total paid during the 
year by way of Monthly Guaranty is to be credited 
on the Participating Percentage, and settlement will 
be made for the balance. 

Participating Percentages are to be computed 
on the year’s ‘Net Fees Before Participation.’’ In 
arriving at that figure there shall be deducted all 
expenses for the year, including depreciation as reg- 
ularly charged and including the amount, if any, 
by which the Monthly Guaranty paid any Partici- 
pant or Participants shall exceed the amount paid 
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or payable to such Participant or Participants as 
Participating Percentage. However, salaries, if 
any, paid to partners shall not be deducted. 

In order to safeguard the provision thus made 
for participants, it must be stipulated that the par- 
ticipating privilege does not ‘constitute participants’ 
partners, or amount to a contract of employment on 
an annual or other basis or restrict the partners’ 
freedom of action in terminating any employment at 
any time; that it gives the participants no voice in 
firm decisions or right of access to books or right 
to receive detailed statements, and in any question 
of amounts or of computations the decision of Price, 
Waterhouse & Co., or other certified accountants 
employed by the firm is to be final. Percentages 
are based on present conditions and it is contem- 
plated that percentages may be changed at any time 
on notice to the participants affected and that other 
persons may be admitted to participation at any 
time as the partners may consider appropriate. 

This memorandum is to receive the approval of 
the participant mentioned below and will be handed 
the Accounting Department for its guidance. ‘The 
percentages paid participants are paid them by way 
of compensation only and not as parties to a joint 
business venture. The Accounting Department shall 
treat them accordingly for inome tax and all other 
purposes. The participants should return the 
amounts received in their income tax returns as 
‘‘Salaries, wages, ete.,’? and not as “‘Income From 
a Partnership.’’ The amount is to be allocated to 
the year in respect of which paid, even though not 
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actually paid until the following year after the books 
for the year in question shall have been closed. 

Mr. Burnham Enersen, having been selected as a 
participant, his Monthly Guaranty is fixed at $500.00 
beginning January 1, 1948, and his Participating 
Percentage is fixed at 2.65 per cent, beginning with 
the calendar year 19438. This memorandum shall op- 
erate to supersede and cancel any prior memoran- 
dum, such supersession and cancellation to be ef- 
fective as at the date hereof, subject to rights under 
any such prior memorandum heretofore accrued in 
respect to the year 1942. 


Approved as of January 1, 1943. 
/8/ BURNHAM ENERSEN. 
Admitted November 7, 1949. 


Mr. Costigan: I think that that completes our 
case. 


OPENING STATEMENT ON BEHALF 
OF RESPONDENT 


By Mr. Crouter: 

If your Honor please, J will be very brief on this. 
These proceedings as I view them are quite similar 
to the Nielson cases, which were submitted to the 
Court this morning, and involve a similar question. 
The facts are quite similar and in some respects 
more complete in this case, because there were writ- 
ten agreements relating to the employment of the 
Petitioner, Mr. Enersen here, in this period prior 
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to the time when he became a partner, and those 
set forth the exact compensation arrangement both 
as salary and with respect to participation in profits 
and very clearly and definitely provide that this 
shall not be considered as any, distribution of part- 
nership earnings, so the question will be similar to 
those other cases. The Commissioner’s position 
1s very siunilar, as in the other cases, and arises upon 
a sunilar determination by the Commissioner that 
Section 107 does not apply, the statement attached 
to the Deficiency Notice reading in part as follows: 
‘It is held that prior to August 1, 1943, you were an 
employee of the partnership and did not have the 
right to participate in fees earned by the partner- 
Ship prior to that date.’’ 

Counsel refers to some portion of the statute, 
being Section 107, but as the Court well knows that 
statute starts out and reads: ‘‘If at least 80 per 
centum of the total compensation for personal 
services covered a period 36 calendar months or 
”? and so forth. 

Now, Respondent’s position is that under these 
facts, and we try to include all of the facts, so that 
may be a little immaterial but to get the whole pic- 
ture in there, the facts will show the Court that the 
Petitioner, M1. Enersen, was fully compensated un- 
der his arrangement and under the contracts down 
to this period of August 1, 1943, when he became a 
partner and when he, of course, received a greater 


more, 


percentage than a mere employee. 
Now, our taxable years, of course, are calendar 
years 1944 and 1945. Therefore, he did not have a 
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full three years’ status. I will not try to discuss 
the facts further, because I think that is more in 
the nature of argument. 

I would like to submit a complete photostat of 
the tax returns involved as the next exhibit, starting 
with ‘‘E,’’ if that is agreeable at this time. 

Mr. Costigan: No objection. 

Mr. Crouter: 1944 income tax return of Burn- 
ham Enersen as Exhibit E. 

The Court: It is received in evidence, Exhibit E. 


(Whereupon the document was marked for 
identification as Exhibit E and was received in 
evidence. ) 


March 18, 1948. Any balance of tax duc 
Instructions for g out return. 


FORM 1040 U. S. INDIVIDUAL INCOME TAX RETURN 
tuternal Revenue Servo FOR CALENDAR YEAR 1944 1944 
ot fecal year beginning 
EMPLOYEES.—instead ef this fenm, 


return, if your total inceme wes 
Kail iMeecniihnorsét ell wuaee otd-adh entra 


File this return with Collector of Internal Revenue on : 
(Item 8, below) must be paid in full with return. See eoparate 


. — CREDIT 
* 870143 


—-< Withhelding Receipt, Form W—-2 (Rev.), as 


of ahown 


(Cieeerics 
NAME ng RAM BR ON es | ny 
ws 2172 Green Street MAR 15 0 
i willie (PLEASE PRINT. > Qf COLL. INT. RE 
San Francisco 23, Calif. fe dn rer UIST. CN 
(City er town, postal pene number _Gtate) 


: ™ _ 
. : hasband). List names of close relatives with 1944 incemes of less p than soe-hall af their mapper? free 
I thn ia pt rotrn of asband and wil, bet dapandant relatives of baths ARORA BOYS ” 
Y NAME (Please print) | Relationship ME eh Remiionnp 
our a ee o, 

Exemptions | nameBurnham Enersen.| «rere rad |. a2 oe Me are 
Richard.w...Enersen. Ben ...... 9... 3S, ae 
feabetbetctnlialed="~*ntenicinipbgbariinbebeieiinisiaielc akan So nienieme Yn a la 

: Enter ycur total salaries, bonuses, commissions, and other compensation received in 1944, B DEDUCTIONS fer taxes, dues 
a se arg Members of armed forces and persons claiming traveling or reimbursed expences, see Instraction 2. 
a PRINT EMPLOYER'S NAME 
MM | omtenenrenconereewacwccnancmnncccn-a|--a saree cnasen--~-cinsiaeaseao--|--aeaee == ee ee 
. Income SSE IRR REO TR Rn SSS SS oe Se ee Se ee ee 3 


3.Enter here the total amount of your dividends and interest (including interest from Government 

obligations unless wholly exempt from taxation) ___.........-.-----.--ceece------eeeo- eee 

4. If you received any other income, give details on page 3 and enter the total here. 

5.Add amounts in items 2, 3, and 4, and enter the total here 
If item 5 includes income of both husband 

and wife, show husband's income here, $........__.___.- _..-- wife’s income here, $. 


IF YOUR INCOME WAS LESS THAN §5,000.—You may find your tax in the tax table on page 2. This table, which is provided by law, is based o 
Hew to the same tax rates as are used in the Tax Computation on page 4, The table automatically allows about 10 percent of tetal inceme fer charitabh 
and 


Steers reesesesers cece her eneeeessassescess 


of $500 or itemize your deductions, whichever is to your edvantage. fame . 
co HUSBAND AND WIFE.—If husband and wife file separate returns, and one itemises deductions, the other must alse itemize deductions. 


6.Enter your tax from table on page 2, or from Se $__._.951.499 
7.How much have you paid on your 1944 income tax? 


Tax Due (A) By withholding from your WAGES (Attach Withholding Receipts, Fores W-2)_ 4 
or (B) By payments on 1944 Declaration of Estimated Tax........--..|—---.----------- NY. 
Refund : . Enter total here => 
8.1f your tax (item 6) is larger than payments (item 7), enter BALANCE OF TAX DUE here....... EEE 
’ 9.1f your payments (item 7) are larger than your tax (item 6), enter the OVERPAYMENT here_.|$....__........ 48../97. 
= Check (v) whether you want this overpayment: Refunded te you (J; or Credited en your 1945 estimated tax fj | 
Ifyou filed a return for a prior year, what was the latest year? . OS Is your wife (or husband) making a separate'teturn for 190 
To which Collector's office usitsent?......... 9aN Francisco _ Nam of oie fe hebend) .Nin& W.Enersen 
To which Collector's office did you 


pov? ..... $8N Francisco. 


amount claimed in item 7 (B), a 


Collector's office to which sent ...._.... 98n Francisco 


I declare under 9, enn of perjury that this return (including any accompanying schedules and statements) has been examined by me and to the best 
my knowledge and belie! is a true, correct. and complete return. ed 
Saas; DOD BAA eccenneee. Wear, 12,0 
(Srenature of person (other than taipayer or egent) preparing reura) Te wT" Gaqneture of tazpayer) (Data) 
0  Ciwi widen wos it the is 0 joeat reture of Inaeband und wile it eoust be signed by beck) 
(SEE TAX TABLE BELOW) 1o—< 1088 


Uf 


tO 
° ae oO e 
Page 3 
Do not use this page if your income le wholly from salaries, wages, dividends, and interest 
Schedule A.—INCOME FROM ANNUITIES OR PENSIONS 
|. Cost of annuity (total amount you paid in) | 4. Total amount received this year... gs | 
2 Amount received tax-free in prior years_ 5. Excess, if any, of line 4 over line 3___. 
aaa tao 6. Enter line 5, or 3 percent of line 1, whichever is greater... as” 
oy er ees, Sais 
Schedule B.—INCOME FROM RENTS AND ROYALTIES 
oo Lome Pastas) mie reg 
: a 
na eee ee er. ee ee | | ee 2 Semele 
"ie i ea ea Tas eer aed a |e 
J S| ee ee aoa ae “naa eee a a See 
Schedule C.—PROFIT (OR LOSS) FROM BUSINESS OR PROFESSION. (Farmers should obtain Form 1040F) 
(eekte (1) \nature of business... nee n ene # (2) business name... ) 
f. Totalreceipts.... ............-.---20re-v-nnnnnn nn oven nnn nn anne enn enn onceeeecenwenenenenneceece. of. 7 
COST OF GOODS SOLD OTHER BUSINESS DEDUCTIONS 
(To be used where inventories are VW. Salaries and wages not included as “Labor” |$ | ei: rane 
an factor) " eB Ba 
(Enter the etvere Cor “Cos M.* on ling 12. Interest on business indebtedness... || 
end 8 oe le vaio Riewa) 13. Taxes on business and business My Da cy eee 
2. Inventory at beginning of year_ 14. mee in Schedule C).--.------ poe eae ee 
3. Merchandise bought for sale....|........____.|_._._| 15. Bad debts arising from sales or services __ eee acon lA ed 
‘ 16. Depreciation, obsolescence and depletion 
abe aa ae ee (eaplain in Schedule F)_.. | on Se || 
5. Material and supplies...) sf. 17, Rent, repairs, and other expenses (explain ; 
6. Other costs (explain in Schedule G) prospec a 
: 18. Amortization of emergency facilities 
7. — of lines 2 to 6... (attach statement) oo eee eeceneeneereed o. 
8. Less inventory at end of year___ 19, Net operating loss deduction (attach ; 
9. Net cost of goods sold (line 7 less J) a a ee ‘ 
line 8).-—---—----—--... 20 Total of lines If to 19_....--..-- $ a 
10. Gross profit (line | less line 9).__ 
—— ne 21. Total of lines 9and 20..........._- $ 
22. Net profit (or loss) (line | less line J i ee | 
Schedule D.—GAINS AND LOSSES FROM SALES OR EXCHANGES OF CAPITAL ASSETS, ETC. 
I. Net gain (or loss) from sale or exchange of capital assets (from separate Schedule oe ee ee | ee: 


Schedule E—INCOME FROM PARTNERSHIPS, ESTA AND TRUSTS, AND OTHER SOURCES 
chen fh Nett 


Name and address of partnership, syndicate, ete, __ Fay Omas,; etthew 3 6148. BS 
Name and addres of etateor trust... Se eee ht 


Other sources (state sie ee Amount, —_ 


|. Kind of 3. Cost or other basis r ‘ia r * gees 8. Estimated 

. : i |. Assets jation al- | 6. Remaining cost or | lie used in | remaining 

(If buildings, sate maternal of which | 2 Date wr coir ndadepar | Gated tg tn'es 2d | ee Teraeeity |“ eemeainienioan eccumulat- | ‘life froce 
constructed) sequired abs ef hata 


Do not itemize deductions if—(1) You determine your tax from the tax table on page 2, or 
(2) Your total income Is $5,000 or more and you claim the $500 standard deduction. 
if husband end wife living together et end of year file separate returne and one iternizea deductions, 
the other muat file hie or her return on Form 1040, and must also itemize deductions. 


DEDUCTIONS 
Describe deductions and state to whom paid. If more space is needed, list deductions on separate chest of paper and attach to this return 


Contributions 


Interest 


Taxes 


Losses from fire, 
‘| storm, shipwreck, or 
ry casualty, or 


Miscellaneous 
(including alimony ,amor. 
lizable bond premium, 
ial deduction for 
blind, etc.) 
|. Enter amount shown in item 5, page |. This is your Adjusted Gross Income.......---------------e-- enone eeneennoceoecse 3.6239 21 
2. Enter DEDUCTIONS (if deductions are itemized above, enter the total of such deductions; if adjusted gross income (line |, 00. 
above) is $5,000 or more and deductions are not itemized, enter the atandard deduction of $500)............----------------------- 
3, Subtract line 2 from line |. Enter the difference here. This ie your Net Income.............--.---------------e-eeene-e--- $....5739421. 
4. Enter your Surtaz Exemptions ($500 for each person listed in item 1, page !)....-------------------eeececeeeeeeeeeceeenees oo. 
5. Subtract line 4 from line 3, Enter the difference here. This i» your Surtas Net Inceme...........-.--------------00e--0-- 21 
6. Use the Surtax Table in instruction sheet te Ggure your Surtas on amount entered on line 5. Enter the amount here_........-.-- 19. 
7. Copy the figure you entered on line 3, above. (If line 3 includes partially tax-exempt interest, see Tax Computation Instructions)...|$.... 57 39-421. 
8. Enter your Normal-Tax Exemption ($500 if return includes income of only ene persen: otherwise vee Tax Computation Imetructions)_ OO. 
7. Subtract line 6 from line 7, andenter the diference here... n-- occa an---o-eecccccccecceccanccccceceeceooe ai. 
Pr Bitter rere: 3 rercolitvof line 9, “Thies your Nernel Tee. ....-ccc---cocceceacaitecococdesensdsuasececseccotesiee--ccaee--ceccee- s$__157./18 
11. Add the figures on lines 6 and 10, and enter the total here. (If alternative tax computation is made on seperate Schedule D, 
TS See Ai ce) 4 eee s ...4189../37 
If you used the $500 standard deduction in line 2, disregard lines 12, 13, & 14, and copy on fine 15 the same figure you entered on fine 1 
12. Enter here any income tax payments to s foreign country or U. S. possession (attach Form 1116)....-.---- 
13. Enter here any income tax paid at source on tax-free covenant bond interest__........---------------.- |_———_______ |_ 
14. Adthefiqureroeriiner 1 md 3 end-enter trimtien. RAGuCt Lon under. Section.107... 237.28 


15. Subtract line 14 from line II. Enter the difference here and in item 6, page |. WS FOE Rn nae we ewe seee = 
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Form 872 Duplicate 
Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


Dec. 30, 1947. 


In pursuance of the provisions of existing Inter- 
nal Revenue Laws, Burnham Enersen, a taxpayer 
(or taxpayers) of 2172 Green Street, San Francisco, 
California, and the Commissioner of Internal Reve- 
nue hereby consent and agree as follows: 

That the amount of any income, excess-profits, or 
war-profits taxes due under any return (or returns) 
made by or on behalf of the above-named taxpayer 
(or taxpayers) for the taxable year ended December 
dl, 1944, under existing acts, or under prior revenue 
acts, may be assessed at any time on or before June 
30, 1949, except that, if a notice of a deficiency in 
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tax is sent to said taxpayer (or taxpayers) by reg- 
istered mail on or before said date, then the time 
for making any assessment as aforesaid shall be 
extended beyond the said date by the number of 
days during which the Commissioner is prohibited 
from making an assessment and for sixty days 
thereafter. 


/s/ BURNHAM ENERSEN, 
Taxpayer.! 


[Seal?]: /s/ GEO. J. SCHOENEMAN, 
Commissioner of 
Internal Revenue. 


By /s/ R. L. BS. 
Date: 12/31/47. 


'This consent may be executed by the taxpayer’s 
attorney or agent, provided such action is specifi- 
cally authorized by a power of attorney, which, if not 
previously filed, must accompany the consent. 

If executed with respect to a year for which a 
Joint Return of a Husband and Wife was filed, this 
consent must be signed by both spouses unless one 
spouse, acting under a power of attorney, signs as 
agent for the other. 


2If this consent is executed on behalf of a corpora- 
tion, it shall be signed with the corporate name, fol- 
lowed by the signature and title of such officer or 
officers of the corporation as are empowered under 
the laws of the State in which the corporation is 
located to sign for the corporation, in addition to 
which the seal of the corporation must be affixed. 
Where the corporation has no seal, the consent must 
be accompanied by a certified copy of the resolution 
passed by the board of directors, giving the officer 
authority to sign the consent. 
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Schedule Attached to 


United States Individual Income Tax Return 
1944 


Burnham Enersen 
Note: The income reported hereon is one-half of the community in- 
come of taxpayer and wife, and all deductions shown are one-half of 
their total deductions. The other one-half of such income and deduc- 
tions is reported on the return of taxpayer’s wife, Nina W. Enersen. 
Computation of Reduction in Tax under Section 107 of I.R.C. 


Tax on entire income at 1944 rates (page 4, Item 11) 0000.2. $1,189.37 
Adjusted Gross Income (page 4, Item 1) ......0....... $6,239.21 
Less share of partnership fees allocable 
i@ {DINOS A751 cs, ae eee ee 1,638.58 
Balance taxable at 1944 rates .._WWW... uo... eee eee $4,600.63 
MEINE CR COM—— SCC SUG 32.25. -c0onexcuescecccesaaeceaveccnsesceseecccennnecesenceeatess 766.00 
Portion of tax attributable to income 
Re TCC) [TOT CASO o ooo. 2222s adc eh once noe snceceteceaceeee cenenedde! $ 423.37 
Tax on income allocated to prior years: 
Taxable Income 
Year Allocated Tax 
a $ 403.26 ©. 97-99 
i 403.25 Pe Lath 
CC 391.42 49.32 
NAD): «...n.....0ccce 346.45 13.72 
1 94.20 3.39 
$1,638.58 $185.99 185.99 


Reduction in tax by use of Section 107 (page 4, Item 14) .......... 6 237.38 
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Know All Men by These Presents: 

That the undersigned, Burnham Enersen, does 
hereby make, constitute and appoint Henry D. 
Costigan, Stanley Morrison and Gordon M. Weber, 
the address of all of whom is 351 California Street, 
San Francisco, California, jointly, and each of them 
severally, his true and lawful attorney and attor- 
neys, for him and in his name, place and stead, to 
prepare, execute and file returns and amended re- 
turns for the undersigned for the calendar years 
1944 and 1945 under the Revenue Acts of the United 
States of America; to appear before the Treasury 
Department of the United States and the Bureau 
of Internal Revenue and other bureaus, agencies, 
officers and agents of said Department, before the 
United States Tax Court, before any board or com- 
mission, and before any court or courts of any state 
or of the United States, and to represent the under- 
signed in all matters arising out of or in any re- 
spect connected with any or all returns or amended 
returns heretofore or hereafter filed by him, or re- 
lating to the determination of such taxes, if any, 
as may be found to be due from him under any 
Revenue Act or Acts of the United States of 
America for the said calendar years 1944 and 1945; 
to have access to and examine all documents and 
data in the possession of said Treasury Department, 
or any bureau, agency, officer or agent of said De- 
partment, or said Tax Court, or any board or com- 
mission, or any court, with respect to the lability 
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of the undersigned for federal taxes under any 
statute of the United States imposing such taxes, 
and to secure therefrom any and all information 
relative thereto; to receive but not to endorse and 
collect checks in settlement of any refund made to 
the undersigned; to delegate any or all of the 
authority herein granted; to substitute another 
agent or attorney, or other agents or attorneys; to 
execute for him and on his behalf, any waiver or 
Waivers or consent or consents agreeing to a later 
determination and assessment of taxes than is pro- 
vided by statutes of limitations, to execute for the 
undersigned and on his behalf, closing agreements 
relative to the tax ability of the undersigned; to 
sign for him and on his behalf, refund, credit or 
abatement claims, protests, letters, petitions on ap- 
peal, pleadings and any other papers or documents 
whatsoever in connection with said taxes; provided 
that the enumeration herein of specific powers shall 
not be construed as a limitation upon the authority 
of said attorneys and each of them to do any act 
which the undersigned might lawfully do. 

Giving and Granting unto his said attorneys, and 
to each of them severally, full power and authority 
to do and perform every act and thing whatsoever 
necessary or convenient to be done in the premises 
as fully to all intents and purposes as the under- 
signed might do or could do, with full power of 
substitution or revocation, hereby ratifying and con- 
firming all that his said attorneys, or any of them 
or their substitute or substitutes, or the substitute 
or substitutes of any of them, shall lawfully do or 
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cause to be done by virtue thereof. 

And the undersigned does hereby revoke all pow- 
ers of attorney heretofore given for the foregoing 
purposes. 

In Witness Whereof, the undersigned has here- 
unto subscribed his name, this 14th day of May, 
1948. 


Executed in Triplicate. 
/s/ BURNHAM ENERSEN. 


State of California, 
City and County of San Francisco—ss. 


On this 14th day of May, 1948, before me, Chal- 
mer Munday, a Notary Public in and for the City 
and County of San Francisco, State of California, 
residing therein, duly commissioned and sworn, 
personally appeared Burnham Enersen, known to 
me to be the person described in and whose name 
is subscribed to and who executed the within and 
foregoing instrument, and acknowledged to me that 
he executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal at my office in said 
City and County and State the day and year in this 
certificate first above written. 


[Seal] /s/ CHALMER MUNDAY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


Admitted November 7, 1949. 
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Mr. Crouter: The 1945 return of Burnham Ener- 


sen as Exhibit F. 
The Court: Received in evidence, Exhibit F. 


(Whereupon the document was marked for 
identification as Exhibit F and was received in 
evidence. ) 


4 
a 


balance of tax 
g Out retern. 


pire’ return with Collector of Iaternal Revenue on or before March 15, 1946. An 
due (item 8, below) must be paid in full with return. See separate Iastroctions for fl 
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ahormat Revemen Service FOR CALENDAR YEAR 1545 


MAR 7 !0 
COLL. INT. RI 
‘st DIST. CAl 
NO. $5 


bonds, etc. Members of armed forces and perseas claiming trav 


commissions, and other compensa- 
PAY-ROLL DEDUCTIONS fer taxes, dues, of reimbursed expenses, see lastruction 2. 


3. Enter here the total amount of your dividends and interest (incloding ioterest from Gov- 
ernment obligations unless wholly exempe from taxation) —_________----..-.-.-- ----- eon ---- == -2ne-| 


4. If you received any other income, give details on page 2 and enter the total here_..... 


5. Add amounts in items 2, 3, and 4, and enter the total here______-_._---.-------.-_... 


If irem 5 includes incomes of both husband 
and wife, chow husband's income here, $.____.____.._.._...; wife's income here, $..___. 


IF YOUR INCOME WAS LESS THAN $5,000.—You may find your tax In the IF YOUR INCOME WAS $5,000 OR MORE.—Disregard the tas tabs 
pege 4. This table, which Is provided , aetom adows 


How to | tax teblece Sd a ne ae 
Figure sheet 10 parent of yer whl lcame for contriiutions, - or itemize your whichever ls te your 

taxes, casually losses, medical expenses, and miscellaneous yout HUSBAND ANDO WIFE.—1! hesbend aad wife file a returas, an 
our expenditures and losses of these classes amount te mere than 10 percent, Nt will 
Your Tax usually be to your advantage to ltemize them aad compute your tax ea page 3. Iteenizes deductions, the other must also llemize deductions. 


Enter your tax from table on page 4, or from line 15, page 3 


. How much have yen paid on your 1945 income tax? 
(A) By withholding from your wages 


Oo 


I you filed a return for a prior year, what was the latest year? __ 1 Q44 
s ofice was teen __Sen Francisco 


a nO RS Seen ee at Le. 
‘Ye," write below: CY 

To which Collector’ Name of wile Cor busbend) ipa _W. Enersep —_ 

To which Collector's office did pay 

amount claimed ia item 7 (B), above? San Franciaco _ | Collector's office to which seat .. S80 Francisco... 
I declare under the penalties of per er 


_ my knowledge and belief is a true, correct, returo, 
Burhan. Cotaavn. — 8 a 


Wigan ol passcn (etkics than taxpajer oc agent) pocparing soma) (Dam) (Signenere of taxpe 
— =“ of teen ot ecagloyes, it cay) "TU Gi bo « [elas reture of badband and wide, mast be signed by bouh) 
o-ehFt 


v 


6. Eaeer line $, or 3 percent of linc 1, allie poe! 3 
(hina opera ctedue ier OS eben d pend @ peenlte 


Schedule B.—INCOME FROM RENTS AND ROYALTIES 


“Wes profit (or love) (col. 2 less 
eam of cols. 3, 4, and $)._.._-.|$ 


Schedule C—PROFIT (OR LOSS) FROM BUSINESS OR PROFESSION. (Farmer: should ebtele Fore 19407) 


(Seave (1) nacure of business ....... ey eepeerGeme. 22... .-........___.___) 


1}. Taxes on business and business property 

2 Inventory at beginning of year....|$_ 14. Losses (explain in Schedule G)..-.... |. 
3. Merchandise bought for sale.._.... 1$. Bad debes arising from sales or services. 
Renae ne 16, Depreciation, obsolescence and depletion 
$. Maccrial and supplics._.........- (explain in Schedule F)_.._..._... 
Other costs 17. Rent, repairs, and ocher 

a (explain in Schedule G).--._ 

e (explain in Schedule a eee 18. A mroctization of emergency facilities 

7. Toral of lines 2 to 6.....-...-- eee | rea (attach statemenr)______....... 
‘B. Less inventory at end of year-....- || 19. Net operating loss deduction 


9. Net cost of goods sold (line 7 (attach statement) 
i eens line 8)... ..........._.....|g __| Total of lines 11 #0 19......--..... 

21. Total of lines 9 and 20..._-_..._... ae 
| 22. Net profit Cor loss) (line ! less line 21).... -- oe. 
Schedule D.—CGAINS AND LOSSES FROM SALES OR EXCHANGES OF CAPITAL ASGETS, ETC. 


10. Gross profit (line 1 less line 5)-—-$—---—_—---— oe 


1. Net cain Cor loss) from sale or exchange of capital assets (from separate Schedule D)..- 


Te Ty 


2 Nec gain (or loss) from sale or exchange of property other than capital assets (from separate Schedule D).-_.._..... ; A eee NG | 
I 

Schedule £E.—INCOME FROM PARTN D yma SS 1 | 
Name and address of partnership, s evodia ¢ .--Amo } 
Name and address of estate of trust_._..~ 3 Cart fetes cer: a 4 
a ee CN ) 
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Power of Attorney 
KkKnow All Men by These Presents: 


That the undersigned, Burnham Enersen, does 
hereby make, constitute and appoint Henry D. Cos- 
tigan, Stanley Morrison and Gordon M. Weber, the 
address of all of whom is 351 California Street, San 
Francisco, California, jointly, and each of them © 
severally, his true and lawful attorney and attor- 
neys, for him and in his name, place and stead, to 
prepare, execute and file returns and amended 
returns for the undersigned for the calendar years 
1944 and 1945 under the Revenue Acts of the 
United States of America; to appear before the 
Treasury Department of the United States and the 
Bureau of Internal Revenue and other bureaus, 
agencies, officers and agents of said Department, 
before the United States Tax Court, before any 
board or commission, and before any court or courts 
of any state or of the United States, and to rep- 
resent the undersigned in all matters arising out 
of or in any respect connected with any or all re- 
turns or amended returns heretofore or hereafter 
filed by him, or relating to the determination of such 
taxes, if any, as may be found to be due from hin 
under any Revenue Act or Acts of the United 
States of America for the said calendar years 1944 
and 1945; to have access to and examine all docu- 
ments and data in the possession of said Treasury 
Department, or any bureau, agency, officer or agent 
of said Department, or said Tax Court, or any board 
or commission, or any court, with respect to the 
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hability of the undersigned for federal taxes under 
any statute of the United States imposing such 
taxes, and to secure therefrom any and all infor- 
mation relative thereto; to receive but not to en- 
dorse and collect checks in settlement of any refund 
made to the undersigned; to delegate any or all of 
the authority herein granted; to substitute another 
agent or attorney, or other agents or attorneys; to 
execute for him and on his behalf, any waiver or 
waivers or consent or consents agreeing to a later 
determination and assessment of taxes than is pro- 
vided by statutes of limitations, to execute for the 
undersigned and on his behalf, closing agreements 
relative to the tax liability of the undersigned; to 
sign for him and on his behalf, refund, credit or 
abatement claims, protests, letters, petitions on ap- 
peal, pleadings and any other papers or documents 
whatsoever in connection with said taxes; provided 
that the enumeration herein of specific powers shall 
not be construed as a limitation upon the authority 
of said attorneys and each of them to do any act 
which the undersigned might lawfully do. 

Giving and Granting unto his said attorneys, and 
to each of them severally, full power and authority 
to do and perform every act and thing whatsoever 
necessary or convenient to be done in the premises 
as fully to all intents and purposes as the under- 
signed might do or could do, with full power of sub- 
stitution or revocation, hereby ratifying and 
confirming all that his said attorneys, or any of 
them or their substitute or substitutes, or the sub- 
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stitute or substitutes of any of them, shall lawfully 
do or cause to be done by virtue thereof. 

And the undersigned does hereby revoke all pow- 
ers of attorney heretofore given for the foregoing 
purposes. 

In Witness Whereof, the undersigned has here- 
unto subscribed his name, this 14th day of May, 
1948. 


Executed in Triplicate. 
/s/ BURNHAM ENERSEN. 


State of California, 


City and County of San Francisco—ss. 


On this 14th day of May, 1948, before me, Chal- 
mer Munday, a Notary Public in and for the City 
and County of San Francisco, State of California, 
residing therein, duly commissioned and sworn, per- 
sonally appeared Burnham Enersen, known to me 
to be the person described in and whose name is 
subscribed to and who executed the within and fore- 
going instrument, and acknowledged to me that he 
executed the same. 

In Witness Whereof, I have hereunto set my 
hand and affixed my official seal at my office in said 
City and County and State the day and year in 
this certificate first above written. 


[Seal] /s/ CHALMER MUNDAY, 
Notarv Public in and for the City and County of 
San Francisco, State of California. 
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Schedule Attached to 


United States Individual Income Tax Return 
1945 


Burnham Enersen 


Note: The income reported hereon is one-half of the community in- 
come of taxpayer and wife, and all deductions shown are one-half of 
their total deductions. The other one-half of such income and deduc- 
tions is reported on the return of taxpayer’s wife, Nina W. Enersen. 


Page 3: One-Half 
Reported 
Contributions: Hereon 
Sharcot Firm Contributions 222 $ 590.47 
Carleron Colle mewn... See... ccc eee eee 12.00 
wane rican Med Crosgit:..-.2.......0/0cce-0-c0-cse-esseuees 50.00 
California State Automobile Assn. ................. 12.00 
Commonwealth Club of California .................. 14.00 
WS Coast Guard Ueaeue -_._...-.--.ccc-sccenseot-neeees 3.00 
Stanford Convalescent Home Auxiliary .......... 5.00 
Powe See WC thee ssc c92 eee eee 4.00 
Golden Gate Kindergarten Auxiliary .............. 3.00 
$ 699.47 $ 349.74 
Interest: 
iehard ©; lindsay... <...... eee $ 88.50 
bankvot Montreal( SB)... 65.02 
Bankers Life Insurance Company ...................- 42.90 
Prudential Insurance Company ..................-000+- 37.50 
Equitable Life Assurance Soe. ...............s-2.sc00e- BLN 
Penn Mutual Insurance Company ...................- 11.40 
New York Life Insurance Company ................ 8.75 
$ 286.32 143.16 
Taxes: 
California Auto License and Tax .........00......0.... $ 8.70 
California personal income tax: 
ipa OV . Lmerse@n .......<:c....e eee eee 39.16 
Femina Einersen ._......_ceeeeeeeaeme: saeco sees 39.16 
San Francisco personal property tax ............-. 2.35 
California Sales Taxes (estimated) .................. 50.00 


$ 139.37 69.68 
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Miscellaneous: 
Bar Association dues: 
2 gC a $ 8.00 
(Oaimiemia Bar ............0...0......-....... 10.00 
Por Pancise® Bat _-cs...........-------- 18.00 
Assn. of I.C.C. Practitioners ........ 7.00 43.00 


Depreciation on law books .............---.-------------- 4.11 
are deposit box rent and tax ...................-----.-- 4.80 
alertainment expense™ ___.............--.-...-.----------- 100.00 


$ 151.91 $ ‘oo 


* Commercial Club dues and charges totalled $365.42 for the year. 
At least $100 of this amount represented the cost of entertaining clients 
and other business guests. 


Computation of Reduction in Tax under Section 107 of I.R.C. 


Tax on entire net income at 1945 rates (page 3, Item 11).......... $4,556.72 
iver Imcome (page 3, Item 3) .......-....----.---.-<:--0------ $14,699.40 
Less: Share of Partnership fees allocable 

OIC SS a ce ee ne 4,841.98 
Bolancetaxableat 1945 rates...........................-.00-- $ 9,857.42 
2 MO IREOTT FN ISTE 021112 ee $2,532.24 


Portion of tax attributable to income allocated to prior years....$2,024.48 
Tax on income allocated to prior years: 


Taxable Income 

Year Allocated Tax 

i ae $1,508.42 $385.62 
|. 2 1,508.41 403.80 
i 699.16 oe 
$041 .............--- 59.36 7.48 
SC  ——e 76.62 Gazal 
35 82.50 2.97 
oo 78.91 2.84 
| 78.91 2.84 
 —_————— 78.91 2.84 
ae 78.92 2.84 
1OG@...........----. Sf Grexs. 5.68 
TOO6......-...----- 157.83 6.31 
|) 157.83 6.31 
(3 118.37 183 

$4,841.98 $874.48 874.48 


Reduction in tax pursuant to Section 107 (Page 3 - Item 14)....$1,150.00 
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Page 3 
Deductions 
Contributions 
Remme We MOM MINOTN t 2__.... .-gemePmee cece cance ene ccc ceceeedeceo esses $349.74 
Allowable Contributions (not in excess of 


Wogmeneens of item oO) Page |) ......2 a ee $ 349.74 


Interest 
Sees CL. eee $143.16 


MIRAE CIRO S f=. ca occas enceecancaaacacccnsesseeccsasecacceceseee steers eoccoe eam 143.16 


Taxes 
rye el tre Ma tp sei, = Sooo cece ccna oda Jovas cccusseccevassteseeeeess-ae™ $ 69.68 


RSNA Re MRO ec 2s oa, cance ce cdecensacn ease estes eee 69.68 
Losses from fire, storm, shipwreck, or other casualty, or theft. 

[No information shown. | 
Medical and dental expenses 

[No information shown. ] 
Miscellaneous (See Instructions) 

SERIE ASLO 701210 15 es ee ee een ect $ 75.96 


Total Miscellamcous Deductions .....:.......:2......-2- ee 75.96 
TotaleDedmetiome: ......2.......0co lec cose cseee ee $ 638.54 


Tax Computation—For Persons Not Using Tax Table on Page 4 
1. Enter amount shown in item 5, page 1. This is 
your Adjusted Gross Income (a... n......2 $15,337.94 


2. Enter Deductions (if deductions are itemized 
above, enter the total of such deductions; if 
adjusted gross income (line 1, above) is $5,000 or 
more and deductions are not itemized, enter the 
ciemoard deductionot $000 eee... 638.54 


3. Subtract line 2 from line 1. Enter the difference 

here. This 1s your Net Income .....0.....0......:c0000 $14,699.40 
4. Enter your Normal-Tax Exemption ($500 if 

return includes income of only one person; 

otherwise see Tax Computation Instruetions).. 500.00 


5. Subtract line + from line 3. Enter the dif- 
ference here. (If line 3 includes partially tax- 


exempt interest, see Tax Computation 
MUNCH CWMOING) a2 --..--...---cessenceocensesesseeesesiscesscosedecces so $14,199.40 
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6. Enter here 3 percent of line 5. This is your Normal Tax. 

(Figure your Surtax below and enter in line 10) .............. $ 425.98 
7. Copy the figure you entered on line 3, above ....$14,699.40 
8. Enter your Surtax Exemptions ($500 for each 

person listed initem 1, page 1) ................0000.... 1,000.00 


9. Subtract line 8 from line 7. Enter the dif- 
ference here. This is your Surtax Net income..$13,699.40 
10. Use the Surtax Table in instruction sheet to figure your 


Surtax on amount entered on line 9. Enter the 
DY OROT, NTE Gage RI ga ae 4,130.74 


11. Add the figures on lines 6 and 10, and enter the total 
here. (If alternative tax computation is made on sepa- 
rate Schedule D, enter here tax from line 15 of 
_o ec lulD Se, ence ene ee $4,556.72 
If you used the $500 standard deduction in line 2, disregard 
lines 12, 13, and 14, and copy on line 15 the same figure 
you entered on line 11. 
12. Enter here any income tax payments to a foreign 
country or U.S. possession (attach Form 1116). 
13. Enter here any income tax paid at source on tax-free 
covenant bond interest. 
Bee eeecuciom winder Section NOT .........,.-.-..----.---..cc-ceccceseceeacseeee 1,150.00 


15. Subtract line 14 from line 11. Enter the difference here 
aad im item G, page I. This is your tax .................-..--.----------- $3,406.72 
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Balfour Building, 
301 California Street, 
san Francisco, California. 


May 14, 1948. 


This Is to Certify that I have not entered into a 
contingent or partially contingent fee agreement for 
the representation before the Treasury Department 
of Burnham Enersen in the matter of Federal taxes 
for the calendar years 1944 and 1945, under the 
terms of a Power of Attorney filed with said De- 
2 VO) en ok ee 


/s/ HENRY D. COSTIGAN, 

/s/ STANLEY MORRISON, 

/s/ GORDON M. WEBER. 
Admitted November 7, 1949. 


Mr. Crouter: The 1944 return of Nina W. Ener- 
sen as Exhibit G. 
The Court: Received in evidence, as Exhibit G. 


(Whereupon the document was marked for 
identification as Exhibit G and was received in 
evidence. ) 


Mr. Crouter: And the 1945 return of Nina W. 
Enersen as Exhibit H. 
The Court: Received in evidence as Exhibit H. 


(Whereupon the document was marked for 
identification as Exhibit H and was received in 
evidence. ) 
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Mr. Crouter: That is all and Respondent rests. 

Lhe Court: The original briefs in this pro- 
ceeding will be due on January the 28th, and the 
reply briefs—I beg your pardon—December 28, 
1949, and the reply briefs will be due on January 
16, 1950. 

Mr. Crouter: Thank you. 

Mr. Costigan: If your Honor please, we have a 
little difficulty on reply briefs out here, because 
the Clerk of the Tax Court never sends them air 
mail and they often take as much as a week to 
reach us after they are served, and I was wonder- 
ing if we could have a little more time on reply 
briefs, even at the expense of having less on the 
opening brief. 

The Court: Well, the time has already been 
extended. Under our rules the date would be 
January 6 for the reply brief, but I am willing to 
add something to that. 

If you will refer to the calendar, Mr. Baird, will 
you give me another ten days on that and just be 
sure that it doesn’t fall on Sunday or Saturday. 

The Clerk: The 26th, your Honor, is during the 
week and also the 27th. 

‘he Court: Reply briefs will be due January 26. 

Mr. Costigan: Thank you. 

The Court: The case stands submitted. Thank 
you very much. 


(Whereupon, at 2:50 o’clock p.m., the hear- 
ing in the above-entitled matter was concluded. ) 
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Certificate 


I, Franklin R. Greene, one of the official reporters 
of The Tax Court of the United States under its 
reporting contract, assigned to report certain pro- 
ceedings during the session of The Tax Court in 
San Francisco, California, beginning November 7, 
1949, do hereby Certify as follows: 

That I reported all of the proceedings in the 
case of Burnham Hnersen, Petitioner, Docket No. 
20978 and Nina W. Enersen, Petitioner, Docket No. 
20979, on November 7, 1949, before the Honorable 
Marion J. Harron, Judge of The Tax Court. 

That I did well and truly, to the best of my 
ability, record in Stenotype fully, completely and ac- 
curately all of the proceedings which I was assigned 
to report, including all colloquy and statements 
made during the proceedings, and all questions to 
and answers given by witnesses; 

hat my stenotype record is full, complete and 
accurate; and 

That the foregoing record is a true, complete and 
accurate transcript of my stenotype notes of all the 
proceedings which I reported, and all of the testi- 
mony which was taken in the above-entitled cause. 


/s/ FRANKLIN R. GREENE, 
Reporter. 


Date: Nov. 23, 1949. 
Filed T'.C.U.S. December 7, 1949. 
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The Tax Court of the United States 


[Title of Causes. ] 
Docket Nos. 20978, 20979 


HENRY D. COSTIGAN, ESQ., and 
GORDON M. WEBER, ESQ., 
For the Petitioners. 


EARL C. CROUTER, ESQ., 
For the Respondent. 


MEMORANDUM FINDINGS OF FACT 
AND OPINION 


Harron, Judge: 
The Commissioner has determined deficiencies in 
income tax as follows: 


Docket No. 20978—1944 ................ $ 237.38 
105 er 1,150.00 
Docket No. 20979—1944 ................ DESO 
| 31205) ga ere 983.37 


These proceedings have been consolidated for trial 
and opinion. 

The only issue is whether the petitioner, Burnham 
Enersen, as a member of a law partnership is en- 
titled to apply section 107, Internal Revenue Code, 
So as to include in the time of the rendition of the 
Services the period prior to his admission to the 
partnership. The respondent has held that the peti- 
tioner is not entitled to receive the benefit of sec- 
tion 107, as amended, because he had not been a 
member of a partnership for 36 months. 
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Findings of Fact 

The facts which have been stipulated are hereby 
found as facts. The facts which are necessary for 
an understanding of the question are as follows: 

Burnham Enersen, hereinafter called ‘‘peti- 
tioner,’? and Nina W. Enersen, his wife, reside in 
San Francisco, California. They filed their income 
tax returns for the years involved with the col- 
lector for the first district of California. 

Petitioner is an attorney at law. From 1930 to 
August 1, 1943, the petitioner was employed con- 
tinuously by a law partnership in San Francisco. 
He was admitted to partnership in the firm on 
August 1, 1943, and since that date he has been a 
partner in the firm. Upon his admission to partner- 
ship, he became entitled to share in fees received 
thereafter for services rendered by the firm over 
periods of several years. 

From the time of his first employment by the 
firm in 1930 or 1931 until January 1, 1940, the 
petitioner was paid a monthly salary plus an annual 
Christmas bonus amounting to a part of a month’s 
salary. From January 1, 1940 to August 1, 1943, 
the amount of petitioner’s compensation from the 
partnership was fixed in accordance with certain 
agreements which covered a calendar year, or por- 
tion thereof. Under these agreements, a minimum 
salary.Y€S guaranteed, and above the guarant 
amount a percentage of net profits was paid. Dur- 
ing the years 1940, 1941, 1942, and 1943, up to 
August first, the petitioner received the guaranteed 
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salary, plus a percentage of profits at the end of 
each year. 

From and after August 1, 1943, the petitioner as 
a partner in the partnership, has at all times re- 
ceived a specified percentage of the net profits of 
the partnership, namely, 314 per cent from August 
1, 1943, to December 30, 1945. The percentage was 
increased to 5.4571 per cent on December 31, 1945. 

The petitioner and his wife and the law partner- 
ship have at all times followed the cash method of 
accounting in the keeping of accounts and the mak- 
ing of income tax returns; and, also, have made 
their respective tax returns on a calendar year 
basis. 

During 1944 and 1945, the partnership received 
fees from clients of which 80 per cent of the fees 
received in each of those years represented compen- 
sation for personal services of the firm to clients 
which had been rendered by the firm over a period 
of 36 months or more. In the ease of the largest 
amount of such fees which the firm received in 1944, 
petitioner had performed services for clients in 
the matters involved during the period from Jan- 
uary, 1940 to January, 1944; and in the case of 
the largest amount of such fees received in 1945, 
petitioner had performed services for the clients 
involved during the period from September, 1943, to 
December, 1945. In accordance with agreed per- 
centages for the sharing in such fees by partners 
and employees who were employed on a percentage- 
of-profits basis, the petitioner received $3,561.13 in 
1944; and $10,791.68 in 1945, as his share of the 
above fees which the firm received in 1944 and 
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1945; 1.e., of fees for personal services performed 
over periods of 36 months or more of which fees, 
80 per cent or more, were received in a single 
taxable year. 

The petitioner and his wife were married in 1935, 
and have resided together in California since their 
marriage, including the years 1944 and 1945. The 
above amounts of the shares of the petitioner in 
the fees above described which were received in 
1944 and 1945, constituted community property ac- 
quired subsequent to 1927. 

Opinion 

The petitioner reported his income and com- 
puted his tax for the years 1944 and 1945 under 
the provisions of section 107, Internal Revenue 
Code, as amended, as though the payments in ques- 
tion (aggregating $3,561.33 in 1944, and $10,791.68 
in 1945) had been received by him ratably over the 
period during which the services had been rendered. 

He also took into consideration in making the 
ratable allocation the fact that during the period 
1935 through 1945, he was married and his income 
was part of the community property of himself and 
his wife; but with respect to this aspect of the 
issue in this proceeding, no issue is presented. 

I'he respondent, in the notice of deficiency, de- 
termined that the entire amount of the shares of 
petitioner in the fees which were received in 1944 
and 1945 were taxable in 1944 and 1945 as ordinary 
income received in full in those years, upon his 
holding that the petitioner did not qualify for relief 
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under section 107(a) with respect to fees earned 
since August 1, 1948, because the period of the peti- 
tioner’s membership in the partnership was less 
than 36 calendar months. The respondent has not 
questioned the allocation of the income in question 
over prior years, so that we assume that if the 
question presented is decided in the petitioners’ 
favor, there are no deficiencies in the taxable years. 

The question presented is whether section 107, in 
the form in which it was applicable to the years be- 
fore us, contemplates allocation of compensation 
for personal services rendered by a partnership over 
the entire period of rendition of the services, not- 
withstanding that the taxpayer-partner who shares 
in the compensation was not a member of the part- 
nership during all of that period. 

The same question was presented for decision in 
the proceeding of Elder W. Marshall, et al., Docket 
Nos. 23432 and 234383. Our opinion in that pro- 
ceeding was promulgated on January 27, 1950. See 
14 T.C. No. 12. There, as here, the respondent elim- 
inated the entire amount of the share of the tax- 
payer in fees from the scope of section 107 on the 
ground that by the end of the year in which the 
income was received, the taxpayer had not actually 
been a member of a law firm for the 36-month 
period which the statute prescribes. 

The facts in this proceeding present an even 
stronger case for the petitioner than did the facts 
in the Marshall case, because in this proceeding the 
taxpayer rendered services over a period of several] 
years for which the fees in which he shared, in 1944 
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and 1945, were paid by clients as compensation for 
personal services; and, also, he has been associated 
with the law firm in question throughout the period 
of years over which he seeks to allocate the income 
in question. 

In Elder W. Marshall, supra, this Court rejected 
the same argument which the respondent has ad- 
vanced in this proceeding. In so doing, we took 
into consideration the language of section 107 before 
and after the 1942 amendment, and the Congres- 
sional intent as shown by Senate Report No. 1631, 
77th Cong., 2d sess., 109, to which the petitioner calls 
attention. It is unnecessary to repeat here what 
we have said in the Opinion in the proceeding of 
Elder W. Marshall, supra. It is held, therefore, 
that the respondent’s determination in this pro- 
ceeding whereby he has eliminated allocation where 
the partnership status did not extend over three 
years is erroneous. As we said in Elder W. Mar- 
Shall, supra: 

Since it is the status of the recipient of the 
income in the year of receipt, and not either his 
status in prior years, Federico Stallforth, 6 T.C. 140, 
nor the identity of the individual who contributed 
the services, that is made to govern the application 
of section 107 in its present form, we are satisfied 
that under the facts of this proceeding petitioner 
correctly computed his tax by use of its provisions. 

Decisions will be entered that there are no 
deficiencies. 

[Seal ]. 

Received T.C.U.S. January 18, 1950. 

Entered Jan. 26, 1950. 
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The Tax Court of the United States 
Washington 


Docket No. 20978 


BURNHAM ENERSEN, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in the Memorandum Findings of Fact and 
Opinion, entered on January 26, 1950, it is 

Ordered and Decided: That there are no deficien- 
cies in income tax for the years 1944 and 1945. 


[Seal] /s/ MARION J. HARRON, 
Judge. 


Entered Jan. 27, 1950. 
Served Jan. 27, 1950. 
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The Tax Court of the United States 
Washington 
Docket No. 20979 


NINA W. ENERSEN, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 
Pursuant to the determination of the Court, as 
set forth in its the Memorandum Findings of Fact 
and Opinion, entered on January 26, 1950, it is 
Ordered and Decided: That there are no deficien- 
cies in income tax for the years 1944 and 1945. 


[Seal] /s/ MARION J. HARRON, 
Judge. 


Entered Jan. 27, 1950. 
Served Jan. 27, 1950. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Docket No. 20978 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 


BURNHAM ENERSEN, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States on January 27, 
1950, ordering and deciding that there are no de- 
ficiencies in income tax for the years 1944 and 1945. 
This petition for review is filed pursuant to the pro- 
visions of Sections 1141 and 1142 of the Internal 
Revenue Code. 

The respondent, Burnham Enersen, and Nina W. 
Knersen, his wife, reside in San Francisco, Cali- 
fornia. They filed their Federal income tax returns 
for the calendar years 1944 and 1945 with the Col- 
lector of Internal Revenue for the First District of 
California, whose office is located at San Francisco, 
California, and within the judicial circuit of the 
United States Court of Appeals for the Ninth Cir- 
cuit, where this review is sought. 
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Nature of Controversy 


The issue is whether the taxpayer, Burnham 
Enersen, as a member of a law partnership is en- 
titled to apply Section 107, Internal Revenue Code, 
so as to include in the time of the rendition of the 
services the period prior to his admission to the 
partnership. 

The taxpayer, Burnham Enersen, is an attorney 
at law. From 1930 to August 1, 1948, he was em- 
ployed continuously by a law partnership in San 
Francisco. He was admitted to partnership in the 
firm on August 1, 1943, and since that date he has 
been a partner in the firm. Upon his admission to 
partnership, he became entitled to share in fees 
received thereafter for services rendered by the firm 
over periods of several years. The taxpayer received 
$3,961.13 in 1944 and $10,791.68 in 1945 as his share 
of the fees which the firm received in 1944 and 1945; 
1.e., of fees for personal services performed over 
periods of 36 months or more of which fees, 80 per 
cent or more, were received in a single taxable year. 

The taxpayer reported his income and computed 
his tax for the years 1944 and 1945 under the pro- 
visions of Section 107, Internal Revenue Code, as 
amended, as though the payments in question had 
been received by him ratably over the period during 
which the services had been rendered. The Commis- 
sioner determined that the entire amount of the 
shares of taxpayer in the fees which were received 
in 1944 and 1945 were taxable in 1944 and 1945 as 
ordinary income received in full in those years, for 
the reason that the taxpayer did not qualify for re- 
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lief under Section 107(a) with respect to fees 
earned since August 1, 1943, because the period of 
taxpayer’s membership in the partnership was less 
than 36 calendar months. 

The Tax Court, however, decided in favor of the 
taxpayer on the authority of its decision in Elder 
W. Marshall, et al., 14 T. C. No. 12, and held that 
the Commissioner’s determination whereby he has 
eliminated allocation where the partnership status 
did not extend over three years is erroneous. 


/s/ THERON L. CAUDLE, C.A.R., 
Assistant Attorney General. 


/s/ CHARLES, OLIPHANT, C.A.R., 


Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 


Received and Filed T. C. U.S. April 21, 1950. 


[Title of Court of Appeals and Cause. ] 
Docket No. 20978 


NOTICE OF 
FILING PETITION FOR REVIEW 


To: Mr. Burnham Enersen, 
2642 Baker Street, 
San Francisco, California. 


You are hereby notified that the Commissioner 
of Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
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the Ninth Circuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of April, 1950. 


/s/ CHARLES OLIPHANT, C.A.R,, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 


Personal service of the above and foregoing 
notice, together with a copy of the petition for re- 
view, is hereby acknowledged this 24th day of April, 
1950. 

/s/ BURNHAM ENERSEN, 
Respondent on Review. 


Received and Filed T. C. U. S. May 5, 1950. 


[Title of Court of Appeals and Cause. ] 
Docket No. 20978 


NOTICE OF 
FILING PETITION FOR REVIEW 


To: Henry D. Costigan, Esq,, 
Gordon M. Weber, Esq., 
1500 Balfour Building, 

San Francisco 4, California. 


You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
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United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Cireuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of April, 1950. 


/s/ CHARLES OLIPHANT, C.A.RB., 

Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Petitioner on Review. 

Personal service of the above and foregoing notice, 

together with a copy of the petition for review, is 

hereby acknowledged this 24th day of April, 1950. 


/s/ HENRY D. COSTIGAN, 
Counsel for Respondent on 
Review. 


Received and Filed T. C. U. S. May 5, 1950. 


od 


[ Title of District Court and Cause. ] 
Docket No. 20979 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for the 
Ninth Circuit to review the decision entered by The 
Tax Court of the United States on January 27, 1950, 
ordering and deciding that there are no deficiencies 
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in income tax for the years 1944 and 1945. This peti- 
tion for review is filed pursuant to the provisions 
of Sections 1141 and 1142 of the Internal Revenue 
Code. 

The respondent, Nina W. Enersen, and Burnham 
Enersen, her husband, reside in San Francisco, Cali- 
fornia. They filed their Federal income tax returns 
for the calendar years 1944 and 1945 with the Col- 
lector of Internal Revenue for the First District of 
California, whose office is located at San Francisco, 
California, and within the judicial circuit of the 
United States Court of Appeals for the Ninth Cir- 
cuit, where this review is sought. 


Nature of Controversy 


The issue is whether taxpayer’s husband, Burn- 
ham Enersen, as a member of a law partnership is 
entitled to apply Section 107, Internal Revenue 
Code, so as to include in the time of the rendition 
of the services the period prior to his admission 
to the partnership. 

The taxpayer’s husband, Burnham Enersen, is 
an attorney at law. From 1930 to August 1, 1948, he 
was employed continuously by a law partnership in 
San Francisco. He was admitted to partnership in 
the firm on August 1, 1948, and since that date he 
has been a partner in the firm. Upon his admission 
to partnership, he became entitled to share in fees 
received thereafter for services rendered by the firm 
over periods of several years. Burnham Enersen re- 
ceived $3,561.13 in 1944 and $10,791.68 in 1945 as 
his share of the fees which the firm received in 1944 
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and 1945; 1.e., of fees for personal services per- 
formed over periods of 36 months or more of which 
fees, 80 per cent or more, were received in a single 
taxable year. 

The income in question constituted community 
property, and the taxpayer and her husband re- 
ported their income and computed their tax for the 
years 1944 and 1945 under the provisions of Section 
107, Internal Revenue Code, as amended, as though 
the payments in question had been received ratably 
over the period during which the services had been 
rendered. The Commissioner determined that the 
income in question was taxable in 1944 and 1945 as 
ordinary income received in full in those years, for 
the reason that the taxpayer and her husband did 
not qualify for relief under Section 107(a) with 
respect to fees earned since August 1, 1943, because 
the period of Burnham Enersen’s membership in 
the partnership was less than 36 calendar months. 

The Tax Court, however, decided in favor of the 
taxpayer on the authority of its decision in Elder 
W. Marshall, et al., 14 T. C. No. 12, and held that 
the Commissioner’s determination whereby he had 
eliminated allocation where the partnership status 
did not extend over three years is erroneous. 


/s/ THERON L. CAUDLE,*C.A.R., 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Petitioner on Review. 


Received and Filed T. C. U. S. April 21, 1950. 
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[Title of Court of Appeals and Cause. ] 


Docket No. 20979 


NOTICE OF 
FILING PETITION FOR REVIEW 


To: Mrs. Nina W. Enersen, 
2642 Baker Street, 
San Francisco, California. 


You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Circuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of April, 1950. 


/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Petitioner on Review. 


Personal service of the above and foregoing notice, 
together with a copy of the petition for review, 1s 
hereby acknowledged this 24th day of April, 1950. 


/s/ NINA W. ENERSEN, 
Respondent on Review. 


Received and Filed T. C. U. S. May 5, 1950. 
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[ Title of Court of Appeals and Cause. ] 


Docket No. 20979 


NOTICE OF 
FILING PETITION FOR REVIEW 


To: Henry D. Costigan, Esq., 
Gordon M. Weber, Esq., 
1500 Balfour Building, 

San Francisco 4, California. 


You are hereby notified that the Commissioner of 
Internal Revenue did, on the 21st day of April, 
1950, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Circuit of the decision of the Tax Court 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated this 21st day of April, 1950. 


/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of Internal Revenue, Counsel 
for Petitioner on Review. 


Personal service of the above and foregoing notice, 
together with a copy of the petition for review, is 
hereby acknowledged this 25th day of April, 1950. 


/s/ GORDON M. WILEY, 
Counsel for Respondent on 
Review. 


Received and Filed T. C. U. 8. May 5, 1950. 
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[Title of Court of Appeals and Cause.] 


Docket Nos. 20978, 20979 
MOTION 


Comes Now the Commissioner of Internal Reve- 
nue, petitioner on review in the above-entitled 
causes, by his attorney, Charles Oliphant, Chief 
Counsel, Bureau of Internal Revenue, and moves 
that the time within which to complete and trans- 
mit the record on review be extended from May 
31, 1950, to and including July 20, 1950, and for 
cause respectfully represents: 

That the question as to whether the petitions for 
review will be further prosecuted is under consid- 
eration and therefore additional time is required 
in order to complete this consideration and also if 
necessary to properly stipulate the omissions, if 
any, from the record on review, to prepare the rec- 
ord and to transmit it to the Court of Appeals. 

Wherefore, it is prayed that this motion be 
granted. 

/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
J. M. MORAWSKY, 
Special Attorney, 
Bureau of Internal Revenue. 


Received and Filed T. C. U.S. May 24, 1950. 
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The Tax Court of the United States 
Washington 
Dockets Nos. 20978, 20979 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner, 
vs. 


BURNHAM ENERSEN, NINA W. ENERSEN, 
Respondents. 


ORDER ENLARGING TIME 


Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation, transmis- 
Sion and delivery of the record sur petition for 
review of the above-entitled proceeding in the 
United States Court of Appeals for the Ninth Cir- 
cuit is extended to July 20, 1950. 


[Seal ] /3s/ JOHN W. KERN, 
Presiding Judge. 


Dated: Washington, D. C., May 24, 1950. 
Served May 26, 1950. 
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United States Court of Appeals 
for the Ninth Circuit 


Docket Nos. 20978, 20979 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


Var 


BURNHAM ENERSEN, NINA W. ENERSEN, 
Respondents on Review. 


STATEMENT OF POINTS 


Comes Now the petitioner on review herein and 
makes this concise statement of points on which 
he intends to rely on the review herein, to wit: 
The Tax Court of the United States erred: 


1. In holding that the payments in question 
(aggregating $3,561.13 for 1944 and $10,791.68 in 
1945), which were received by Burnham Enersen 
as his share of certain partnership fees, are sub- 
ject to tax under the provisions of Section 107, In- 
ternal Revenue Code, on the authority of the Tax 
Court’s decision in HKlder W. Marshall, et al., 14 
ie Nox 12: 


2. In failing to uphold the Commissioner’s de- 
termination that the income in question was tax- 
able as ordinary income in the year received, with- 
out the benefits of the relief provided by Section 
107, Internal Revenue Code, since Burnham Ener- 
sen’s membership in the partnership was less than 
36 calendar months. 
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3. In holding in each ease that there are no de- 
ficiencies In income tax for 1944 and 1945; and in 
failing to withhold the deficiencies determined by 
the Commissioner for 1944 and 1945 in the respec- 
tive amounts of $237.38 and $1,150.00 in the case of 
Burnham Enersen and $257.38 and $983.47 in the 
case of Nina W. Enersen. 


4. In that its decisions are not supported by the 
evidence. 


Do. In that its decisions are contrary to law and 
regulations. 


/s/ THERON L. CAUDLE, C.A.R., 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of Internal Revenue. Coun- 
sel for Petitioner on Review. 

Service of a copy of the within statement of 
points is hereby admitted this 7th day of June, 
1950. 

/s/ HENRY 8. COSTIGAN, 
/s/ GORDON M. WEBER, 
Attorneys for Respondents on 
Review 


Received and Filed T. C. U.S. July 3, 1950. 
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[Title of Court of Appeals and Cause. | 
Docket Nos. 20978 and 20979 


STATEMENT RE DIMINUTION OF RECORD 


To the Clerk of the Tax Court of the United States: 

Pursuant to the provisions of Rule 75(0) of the 
Federal Rules of Civil Procedure adopted by the 
United States Court of Appeals for the Ninth Cir- 
euit, you are hereby notified that the petitioner on 
review will not exclude or omit any part of the 
record in these proceedings which were consolidated 
for hearing and opinion by the Tax Court. 


/s/ THERON L. CAUDLE, C.A.R., 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, C.A.R., 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 


Service of a copy of this Statement Re Diminu- 
tion of Record is hereby acknowledged this 7th day 
of June, 1950. 


/s/ HENRY 8. COSTIGAN, 


/s/ GORDON M. WEBER, 
Attorneys for Respondents on 
Review. 


Received and Filed T. C. U. S. July 3, 1950. 


Burnham Enersen, et al. 93 


The Tax Court of the United States 
Washington 


Docket Nos. 20978 and 20979 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 


BURNHAM ENERSEN, NINA W. ENERSEN, 
Respondent on Review. 


CERTIFICATE 

I, Victor 8. Mersch, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 30, inclusive, constitute and 
are all of the papers and proceedings on file in my 
office as the original and complete record in the 
proceedings before the Tax Court of the United 
States entitled, ‘‘Burnham Enersen, Petitioner, v. 
Commissioner of Internal Revenue, Respondent,”’ 
Docket No. 20978, and ‘‘Nina W. Enersen, Peti- 
tioner, v. Commissioner of Internal Revenue, Re- 
spondent,’’ Docket No. 20979, and in which the re- 
spondents in the Tax Court proceedings have ini- 
tiated appeals as above numbered and entitled, to- 
gether with a true copy of the docket entries in 
said Tax Court proceedings, as the same appear 
in the official docket book in my office. 

In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 7th day of July, 1950. 

[Seal ] /s/ VICTOR 8. MERSCH, 

Clerk. 
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| Endorsed]: No. 12610. United States Circuit 
Court of Appeals for the Ninth Circuit. Commis- 
sioner of Internal Revenue, Petitioner, vs. Burn- 
ham Enersen and Nina W. Enersen, Respondents. 
Transcript of the Reeord. Upon Petitions to Re- 
view Decisions of the Tax Court of the United 
States. 


Filed July 14, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


INO. 12610 


COMMISSIONER OF INTERNAL REVENUE, 


Petitioner, 
VS. 
BURNHAM ENERSEN, 
Respondent. 
COMMISSIONER OF INTERNAL REVENUE, 
Petitioner. 
vs. 
NINA W. ENERSEN, 
Respondent. 


NOTICE AS TO STATEMENT OF POINTS TO 
BE RELIED UPON AND AS TO PARTS 
OF RECORD TO BE PRINTED 


Pursuant to Rule 19(6) of the Rules of Practice 
of the United States Court of Appeals for the Ninth 
Circuit, notice is hereby given by the Commissioner 
of Internal Revenue, petitioner on review herein, 
as follows: 


1. The Commissioner hereby adopts, as_ the 
Statement of Points upon which he intends to rely 
on the present review, the Statement of Points 
heretofore filed and served and included in the cer- 
tified typewritten transcript of record filed in this 
Court in this cause; and 


96 Commissioner of Internal Revenue vs. 


2. The Comissioner hereby designates for print- 
ing the entire transeript of record filed in this Court 
in this cause. 


Dated this 27th day of July, 1950. 


/s/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for Petitioner 
on Review. 


[Endorsed]: Filed U. 8. C. A. July 31, 1950. 


[Title of Court of Appeals and Cause. ] 


STIPULATION AS TO PARTS OF THE 
RECORD TO BE PRINTED 


1. Pursuant to Rule 19(6) of the Rules of Prae- 
tice of the United States Court of Appeals for the 
Ninth Circuit, it is hereby stipulated and agreed by 
and between the parties to this cause, through their 
respective counsel, that, in lieu of the parts of the 
record heretofore designated for printing by the pe- 
tioner on review by his notice dated July 27, 1950, 
heretofore served and filed in this cause in this 
Court, only the following parts of the transcript 
of record filed in this Court in this cause be printed, 
as material to the consideration of the review: 
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Document No.* 
(a) Docket Entries in T. C. Docket #20978... 1 


(b) Docket Entries in ‘Tl’. C. Docket #20979... 2 
mo) Petition in ‘TP. ©. Docket #20978......... 0) 
a.) Avewer in T. C. Docket #20978.......... a 
(e) Stipulation of Facts in T. C. Docket Nos. 
Sige 4S 14 
({) Joint Exhibits 1-A thru 4-D Attached to 
SUQUenO le JE 
(g) Respondent’s Exhibit E and F (part of 
WMoenmmenG NowaG) .................... 16 
(h) Official Report of Proceedings in T. C. 
Worckernos, 20975 and 20979. ........... diy 


(1) Memorandum Findings of Fact and Opinion 
in T. C. Docket Nos. 20978 and 20979.... 22 


©) Decision in T.©. Decket #20978......... 25 
a) Wecision im T.*C. Docket #20979......... 24 


(1) Petition for Review and Proofs of Service 
hy DP Cel ase 2 2 7.4) 


(m) Petition for Review and Proofs of Service 
pee MO. Weer SeD09TO!. ee. 26 


*This refers to the number given to the respective 
parts of the transcript of record on review by the 
Clerk of the Tax Court in transmitting it to the 
Clerk of the Court of Appeals. 
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(n) Motion for Extension of Time to Prepare 
Record on Review in T. C. Docket Nos. 
AOS antl 2OOFD\ . 6 os nce RE ee 27 


(0) Order Enlarging Time to Prepare and 
Transmit Record in T. C. Docket Nos. 


20078 and 2OONS... 20 co. uuu :.....- eee 28 
(p) Statement of Points in T. C. Docket Nos. 
2007 Sand 2O0H9....4... in... ee 29 


(q) Statement re Diminution of Record in T. C. 
Docket Nos. 20978 and 20979........... 30 


(Pp) Cettiiicate and seal... 2.4 eee 


2. It is further agreed that, except for immate- 
rial minor differences, the petition, with Exhibit A 
thereto, and the answer in the case of Nina W. En- 
ersen v. Commissioner, T. C. Docket No. 20979, are 
identical to those in the case of Burnham Enersen 
v. Cominissioner, T. C. Docket No. 20978, and it 
is therefore agreed that they be omitted from the 
printed record. It is further agreed that Respond- 
ent’s Exhibits G and H are copies of the income 
tax returns of Nina W. Enersen for the years 1944 
and 1945, respectively, and that they, except for 1m- 
material minor differences, are identical to Re- 
spondent’s Exhibits EK and F’, the respective income 
tax returns of Burnham Enersen for those years, 
and it is therefore agreed that they be omitted from 
the printed record. 


3. It is further agreed that there also be in- 
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cluded in the printed record the following docu- 
ments filed in this Court: 
(a) Notice as to Statement of Points, ete., filed 
by Petitioner on Review. 
(b) This Stipulation. 
/s/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for Petitioner 
on Review. 
/s/ HENRY S. COSTIGAN, 
Counsel for Respondent on 
Review. 


Dated this 17th day of August, 1950. 
[Endorsed]: Filed U.S. C. A. August 22, 1950. 


